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FROM THE EDITOR’S VIEWPOINT 


6 OT SO MANY PEOPLE are taking 

up the insurance business as a career 
these days,” is a current common com- 
plaint. The reason that many assign for 
this condition is that companies do not pay 
sufficient salaries to divert the attention 
of the young from more remunerative fields. 
This, they explain, is because employees 
are paid with one eye to the expense ratio, 
the financial structufe of insurers being 
very closely watched by supervising govern- 
mental authorities. In other words, they are 
faced with restrictions that are not laid on 
other businesses that compete for the young 
men and women seeking employment. 

sut, is this the real reason that the young 
are shying away from insurance as a Cca- 
reer? Is is merely that they cannot go into 
insurance and make the same money that 
they can make elsewhere? Is money every- 
thing? How can a long range viewpoint 
be presented to these young people? 

The answer to this has been repeatedly 
obscured by adverse publicity. For example, 
it has been said that large and sometimes 
fabulous salaries are paid the executives 
while the clerical help continues to eat 
lunch at corner drug stores. A dubious sug- 
gestion designed as a palliative for this evil 
is that an equalization of salaries would 
permit higher starting pay and at the same 
time leave the expense ratio unaffected. 
This overlooks the very relevant fact that 
any good business, and particularly the 
insurance business, needs good executives. 
How much a good executive is worth, 
is a retorical question which we do not 
even attempt to answer. It has also been 
said that if all insurance rates were in- 
creased, insurance companies could pay 
higher salaries. This overlooks the fact 
that such a plan would produce an artificial 
actuarial basis for rates, not to mention 


the fact that it would otherwise fail to 


serve its purpose with the disproportionate 
increase that would automatically take place 
in a company’s unearned premium reserve. 

For some strange reason, the insurance 
business does not enjoy the _ prestige 
to which its size and declared purpose 
entitle it. Lawyers, doctors, engineers 
and other professional people do not start 
their careers at the top rung of the ladder, 
except in rare instances, and yet those fields 
are suffering no dearth of young blood. 
With them, beginners are willing to climb up 
there in the good old American tradition. 
The insurance business has come of age, 
and, particularly in recent years, has as- 
sumed a professional status. As such, it 
should enjoy whatever good may come 
from rejuvenation, together with whatever 
prestige the anticipation of future gener- 
ations may bring, in the same manner as 
other professions, with a proportionate entry 
of new blood into its ranks. 

This problem of attracting youth is one 
for both the companies and the industry. 
From the companies’ standpoint, the so- 
lution would seem to lie in a more active 
program of schooling newcomers, and so 
to improve their underwriting and claim 
adjusting methods that they would thus 
earn the approval of the critics, and, 
indirectly, increase the profit factor of 
the company. In a similar fashion, the 
industry should continue to sponsor, with 
vigor, public education in schools, on the 
radio and in the press, and to stimulate 
and attract interest in this “the largest 
single industry in the United States’—in 
short, to teach people that the men and 
women who make up this industry are 
proud of their part and that newcomers 
can find the same kind of satisfaction in 
this interesting field. The insurance pro- 
fession has more to offer the new employee 
in security and contentment than any other 
profession or industry. Lay these things 
alongside the starting salary. 


WOUUUTEUETTEATETTETEAAETNTTAAUEN EATEN ASTANA SHARAN eH NNN een eannaD nana nNNe A NONHODURENOOUOONEOORONOOUONOGOU UENO OOUENOOOOUENEOOOEONUOOONOOOOUeOOUUeNNOOUOenOeOGOONOOOUEuEQOOCONATODuONNOTnOngOTovuaneness 


PAGE 946 


ILJ—DECEMBER, 1948 


tnnntt 


‘ 





yuan 


48 


LAW JOURNAL 


es raseetis mt ® Yar? 


DECEMBER 1948, NUMBER 3ll 


“To Settle or Not to Settle” 


By 


EUGENE WENGERT 


MEMBER OF THE WISCONSIN AND AMERICAN BAR ASSOCIATIONS 


RACTICALLY every automobile lia- 

bility policy contains in substance two 
provisions limiting the rights and action of 
the insured. One is the “no action” clause 
providing that: 

“No action shall lie against the company 
for penalty because of the refusal or failure 
of the company to pay or satisfy any de- 
mands or offers of settlement, whether made 
before or after judgment, even though such 
demands or offers of settlement be within 
the limits of liability provided therein.” 

The other provision is generally designated 
the “cooperative” clause and provides that: 

“The assured shall co-operate fully with 
the company in securing information and 
evidence and the attendance of witnesses 
and in the settlement or defense of any suit 
or prosecution of any appeal. In case of 
trial the aSsured, if requested, shall present 
himself in due time for the preparation of 
his defense at the office of the attorneys 
designated by the company and shall attend 
such trial of such suit. The assured shall 
not admit or voluntarily assume any lia- 
bility nor offer to settle any claim, nor incur 
any expense without the written consent of 
the company. The assured shall render at 
all times to the company all co-operation 
and assistance within his power. Failure to 
co-operate in any of the foregoing respects 
shall render this policy null and void.” 

At first glance it would appear that the 
insurer to the exclusion of the insured has 
complete control of the situation within the 


contemplation of the parties to the insur- 
ance contract. Whether to settle the liabil- 
ity under the contract or whether to contest 
the claims made upon the insured for dam- 
ages is wholly a question of the insurer’s 
discretion. Under all circumstances the in- 
sured is supposed to stand by, support this 
discretion with all the power at his com- 
mand and suppress his own judgment in 
the case. If the results of this discretion 
prove financially disastrous to both parties, 
then, nevertheless, the insured can do noth- 
ing about it, but pay for the erroneous 
judgment of his agent, whose liability can- 
not exceed the terms of the contract. This 
would be the logical interpretation of the 
contract strictissimi jurts 


Suit Against Insured 

The logic and the law of a strict interpre- 
tation of an insurance contract for indemni- 
fication was the issue in the case of Royal 
Transit, Inc. v. Central Surety and Insurance 
Corporation,’ recently decided by the United 


States Circuit Court of Appeals for the 
Seventh Circuit. This case, however, has 
a long history and the full import of the de- 
cision cannot fully be appreciated without 
reference to the original case as it arose in 
the courts of Wisconsin,’ and hereafter re- 
ferred to as the Wisconsin case. The writer 
will attempt to analyze the facts of the 
controversy and the law of the case involv- 
ing a modification of the principle of a 


1 Footnotes appear on page 967. 


AUUVOUUOTOUENAOAOUNNAYUveeNTUnvnATUeeedoUenaaUneNdAnNdaHoeeedonenda netaa nevdacenead er eveda cv nedUeaeedt dU eanveTUveadoeeneyaueesdsannesdoon senso enesavavevasoennvssnovevvacennvancenevsunngvavoevavacoeensdcenerdqueevvicneseveneeasayoenesvvaevavnaeneevvacueesveneagsuuneeeyeniananat 


“TO SETTLE OR NOT TO 


SETTLE’’ 


PAGE 947 





VOOUELNOUOOASOOUOSOENNOEENGAOAOHAAYAOAUANU UA EEAA AA DTAAAU AANA NANA UHHH ANATHEMA HHH NNN NNN HNN NNH NU NAGAOUNNAUUUTGGOOUNANOUONEGOOUENANOONNANOUEONGUOUuNNHUOUENNdUONeNOUUUaaadaUOengoOneodaaouordo ont 


strict construction, notwithstanding the mu- 
tuality of the parties. 


The Royal Transit, Inc., is a common 
motor carrier in interstate commerce oper- 
ating principally between the cities of Mil- 
waukee and Chicago. The Central Surety 
and Insurance Corporation writes automo- 
bile liability insurance. The parties entered 
into an automobile liability insurance con- 
tract, whereby the insurer agreed to in- 
demnify the insured against loss for liability 
resulting from claims for actual damages to 
persons accidentally receiving bodily injuries 
by reason of the ownership, maintenance or 
use of any of its motor vehicles or auto- 
mobiles. The maximum limit of liability 
by the terms of the policy was fixed at 
$45,000 in case of death or injury to one 
person in the same accident and $50,000, if 
more than one person was involved. The 
policy contained the usual “no action” and 
“cooperative” clauses. 


As a common motor carrier Royal Tran- 
sit was engaged in the transportation of 
heavy steel products between Chicago and 
Milwaukee. Accordingly, it had transported 
from Chicago to Milwaukee a truck load of 
steel plates and bars consigned to the Allis 
Chalmers Company of West Allis. Be- 
cause the load arrived too late on Saturday 
afternoon for immediate delivery to the 
consignee, it was held in the yard of the 
Transit Company until the following Mon- 
day morning. Then another truck driver of 
Royal Transit drove the truck with the orig- 
inal load for unloading to the plant of Allis 
Chalmers. There were six steel plates each 
about fifteen feet long, twelve feet high, 
three quarters of an inch thick and all to- 
gether weighed something in excess of 10,000 
pounds. The steel plates were transported 
in an upright position. Along the sides of 
the platform of the truck there were wooden 
stakes inserted into steel stake holes just 
inside of the edge of thé platform; at each 
of the outer sides of the platform were two 
heavy steel hooks or stirrups extending be- 
low the platform, Three of the steel plates 
rested in these stirrups on each side of the 
truck and extended about thirty inches be- 
low the level of the platform. The plates 
were loaded and set in place at the point of 
loading by means of a loading crane which 
hoisted three plates at a lift into the stir- 
rups. In the process of loading and unload- 
ing, the steel plates were fastened together 


by screwing a C-clamp over the top and en- 
gaging it with the hoisting hook of a crane. 
To hold the plates in position during the 
process of transportation, they were held 
together by two chains which were drawn 
taut by a mechanical device operated by 
hand levers and when so drawn together the 
tops of the plates tilted inwardly. 


Unloading Accident 


The unloading of the steel plates at the 
destination was under the direction and the 
obligation of the Allis Chalmers Company. 
It furnished the men, the C-clamp and the 
overhead hoisting crane. The only duty of 
the truck driver was to unloose the chains 
at the proper moment. He was thoroughly 
familiar with the method of unloading the 
plates and knew the chains holding them in 
place were not to be unfastened until the 
C-clamp had been securely attached to the 
top thereof and the C-clamp and the hoist- 
ing hook properly and firmly engaged. To 
release the chains before the crane was se- 
curely attached was highly dangerous and 
would permit the plates to tip outwardly 
and fall from the truck. But notwithstand- 
ing this knowledge the truck driver, who was 
getting impatient with the delay of unload- 
ing, did release the chains while the em- 
ployees of Allis Chalmers were in the act of 
putting the C-clamp over the top of the 
plates and bringing the overhead crane into 
position. In consequence of this untimely 
act of Royal’s truck driver in releasing the 
chains, the plates fell outwardly, killing one 
man by the name of Shrake and permanently 
injuring another by the name of Zamecnik. 
Shrake had ascended a ladder leaning against 
the plates and was engaged in placing the 
C-clamp. Zamecnik was merely walking 
along the side of the truck and had no part 
in the unloading operation. He was walking 
in an area maintained as a safety zone for 
the employees of Allis Chalmers. 


Complaint and Answer 

The 
against Royal Transit, Inc. as the owner of 
the truck and Central Surety and Insur- 
ance Corporation as the insurance carrier 
contained the usual allegations charging the 
employee of Royal with negligence in pre- 


original complaint in Zamecnik 


maturely releasing the chains, It was al- 
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leged that Shrake was killed and Zamecnik 
permanently injured, because Royal’s em- 
ployee in the unloading procedure unfastened 
the chains causing the steel plates to fall 
outwardly while Shrake was on a ladder 
attempting to attach the C-clamp. Zamec- 
nik who had nothing to do in the unloading 
procedure was caught unawares and before 
he could escape out of harm’s way was struck 
down beneath the falling plates. The an- 
swer to the complaint raised the question of 
contributory negligence of the Allis Chal- 
mers employees, whose obligation it was to 
unload the plates. It was also charged that 
since the employee of Royal was under the 
direction of the Allis Chalmers Company in 
the unloading process, he was in reality the 
employee of Allis Chalmers and therefore 
liability devolved upon it for the injury. As 
to Zamecnik it was alleged that he con- 
tributed to his own injury by his failure to 
walk in the safety zone, loitering to ob- 
serve the unloading and not having kept a 
proper lookout, knowing the danger con- 
fronting him, and that the negligence of 
Shrake, a fellow employee, was the cause. 

We think a brief statement of the facts 
as set forth by the Supreme Court of Wis- 
consin in reviewing the case, will materially 
aid in raising a rather complicated situation 
into its proper legal perspective. Said the 
Court: 

“Because of their size, weight, and un- 
wieldy nature, it was necessary, in order to 
unload them at the Allis Company plant, to 
attach to each set of plates the hook of the 
overhead crane so that they could be lifted 
from the truck; Shrake had been directed 
as an employee of the Allis Company to 
assist in hooking the crane to the plates. 
To do that he had first to place and fasten 
a heavy C-clamp at the top of each set. He 
first attempted to do so on the left side set 
while standing on the truck platform be- 
tween the two sets of plates. He was un- 
able to reach up to fasten the clamp and 
then went to another part of the plant to get 
a ladder, which he placed on the left-side 
set of plates in order to reach the top of 
the plates and there fasten a C-clamp to 
which there was to be fastened a hook that 
would be attached to a chain leading from 
the overhead crane. Before Shrake returned 
with the ladder Royal’s employee started 
to get the plates ready for unloading by 
loosening the chains. 


“Shrake, upon returning with the ladder 
and placing it on the outer side of the truck 
on the left side of the plates and then climb- 
ing up the ladder, was standing on it and 
holding a C-clamp when the plates on the 
left side suddenly fell outward and upon 
Shrake, who was instantly killed and upon 
Zamecnik, who was permanently injured.” 


He sustained a badly compressed fracture 
of the tenth, eleventh and twelfth dorsal 
vertebrae. The effect thereof was to sever 
completely the spinal cord, a complete mo- 
tory and sensory paralysis below the point 
of the break and dislocation of fragments 
of the tenth dorsal vertebra. He cannot 
feel a sense of touch below that point. As 
a consequence he has no control of his 
bowels or active urination. In order to urin- 
ate, it is necessary to catheterize him four 
times a day and once at night and the bowels 
are cared for by giving him castor oil every 
other day. The condition is permanent and 
there is nothing known to medical science 
to improve his condition. He will require 
hospitalization throughout the remainder of 
his life, because the catheterization requires 
trained help and proper equipment. The 
first two months after the injury he suffered 
excruciating pains and since then he has had 
and will continue to suffer physical and men- 
tal pain and humiliation as a result of the 
injury. He will never again be able to earn 
anything, although at the time of the injury 
he was earning thirty-nine dollars per week 
as a machinist and was forty-six years of 
age. He had at that time a life expectancy 
according to the American Experience Table 
of Mortality of 23.81 years and there is 
credible testimony that with the continua- 
tion of good nursing he can expect to live 
as long as the average man. 


Damages Involved 


The complaint demanded judgment for 
$100,000 damages against Royal Transit for 
the injuries to Zamecnik. And as to all the 
facts in the case the Central Surety was 
fully advised. . It had made a complete 
investigation of the situation, had examined 
adversely most of the witnesses before the 
trial, including Zamecnik, and had competent 
medical experts.examine him as to the na- 
ture and permanency of his injuries. At 
no time was there any issue in the case that 
the Central Surety was not fully advised 
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and informed as to the facts causing the 
injury or the extent thereof. Up to the time 
of the trial in January, 1941, three and one- 
half years after the injury his loss of wages, 
expenditures for hospitalization, nurses’ care 
and medical expenses amounted to approxi- 
mately $21,000, which had been paid by 
Allis Chalmers Company, who was the work- 
man’s compensation carrier, Furthermore, 
the insurance carrier was reliably advised 
that the annual costs would amount to 
more than $5,000 per year, as long as the 
injured party would live. More than eleven 
years after the accident Zamecnik is still 
living and being cared for at the hospital. 

The claim for damages against the Royal 
Transit Company exceeded the limits of the 
insurance policy by $55,000, and hence the 
Central Surety and Insurance Corporation 
was definitely put on notice from the nature 
of the injury and the amount of damages 
claimed that this was not just another case 
in the course of its underwriting business. 
This fact was clearly recognized by the In- 
surance ‘Company in causing its attorneys 
to give notice in writing to Royal Transit 
to the effect, “there is a likelihood that a 
judgment may be entered in this action for 
an amount much in excess of the limit of 
your policy of insurance, in which event 
your company would become personally in- 
volved in respect to the payment of the 
same in respect to the policy limit.” This 
language would certainly tend to indicate 
more than a mere legal precaution. The im- 
plication is perfectly evident that extensive 
liability is here involved. 


Offer To Settle Within Policy Limits 


On the strength of the foregoing notice 
to Royal the writer as its attorney secured 
access to the facts of the case in the pos- 
session of the attorneys for the Insurance 
Company and also made an independent in- 
vestigation. He became convinced that it 
was not only a clear case of liability, but 
that there was in fact a strong probability 
that the liability would exceed the limits of 
the policy. He, therefore, urged at various 
times during the pendency of the action 
upon the attorneys for the insurance carrier, 
and before the trial, that the liability ought 
to be settled rather than take the chances 
of a trial. Always these suggestions were 
met with a positive refusal to consider any 


settlement. Even the representative of the 
Insurance Company, a Mr. Miller, who had 
full authority to act in the case was not 
amenable to any suggestion of settlement, 
but insisted that the case must go to trial on 
the defenses alleged in the answer. 

Thus the case came to a stalemate between 
the attorneys for the insurer and the insured. 
And finally just before the pretrial confer- 
ence and conciliation hearing of the case 
as a routine procedure in the Wisconsin 
courts, the attorneys for Central Surety in- 
voked the provisions of the co-operative 
clause and wrote the attorney for Royal 
Transit, as follows: 

“We have been in communication with the 
claim department of the Markel Service, 
Inc. (this was the agency through whom the 
policy was issued) and they feel that the 
attitude of your client toward the settlement 
of this matter may be detrimental to the 
handling of the case, and it is their further 
feeling that such attitude on the part of your 
client, their assured, does not constitute an 
attitude of co-operation and compliance with 
the terms of the policy.” 


There were numerous pretrial conferences 
before the case actually went to trial Janu- 
ary 13, 1941. These conferences were held 
in the chambers of a circuit judge and at- 
tended by all of the attorneys of the parties 
to the action. Furthermore, the Employer’s 
Re-Insurance Corporation of Kansas City, 
the reinsurer of the liability specified in the 
policy, had engaged its own counsel who also 
attended the pretrial conferences and con- 
ciliation hearings. During most of these 
conferences the aforementioned Mr, Miller 
was immediately available although not in 
attendance, was kept fully advised and knew 
what offers of settlement were being indi- 
cated by the attorneys for the plaintiff and 
also by the Judge conducting the pretrial 
conferences. 


Settlement Offers Refused 


In the course of the pretrial conferences 
the attorneys for the plaintiff Zamecnik of- 
fered to accept a settlement of $45,000. The 
limits of the policy and the attorney for the 
re-insurer also emphasized the desirability 
for reaching a-settlement, stating that in his 
judgment it was a clear case of liability and 
should be settled. He intimated that the 
case had a settlement value of at least up 
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to $30,000, but Miller disagreed and nega- 
tived the suggestion of making a counter 
offer, and this in the face of the fact that the 
Central Surety and Insurance Corporation 
had reinsured $40,000 of its liability. In the 
pretrial conferences Royal Transit had of- 
fered to contribute $3,500 toward the pay- 
ment of the settlement. Thus the matter 
stood when it finally went to trial in the 
Circuit Court of Milwaukee County, on 
January 13, 1941. 

Constantly, during these negotiations the 
attorney for Royal Transit demanded set- 
tlement of the case, contending that it was 
a case of liability and in all likelihood the 
judgment would exceed the limits of: the 
policy. Just before the commencement of 
the trial he served upon the attorneys for 
the insurer written demand and notice to 
settle the case notwithstanding the cooper- 
ative clause, as follows: 

“Please, be advised that the defendants, 
Royal Transit Company, a Wisconsin cor- 
poration, and Royal Transit, Inc., a foreign 
corporation, will look to the Central Surety 
and Insurance Company for indemnification 
in the event the final judgment in the above 
entitled action exceeds the liability provided 
for in the policy of insurance pursuant to 
which the Central Surety and Insurance 
Company is made a party defendant. 
“Please, be further advised that demand 
is herewith made that settlement within the 
limits of the policy be made with the plain- 
tiff in this action in accordance with the 
offer of settlement submitted by the plain- 
tiff.” 

To this demand and notice the attorneys 
for the Central Surety responded, but insist- 
ing upon all the implications of the co-op- 
erative clause, although pretending that the 
Royal Transit had been released. 

“If your clients desire to settle with the 
plaintiff, we are duly authorized by the offi- 
cers of our clients to waive that portion of 
the insurance policy which reserves to our 
clients the right to settle any claims or suits, 
also the provision that your client shall not 
interfere, in any negotiations for settlement 
or settle any claims or suits without the 
written consent of our clients. 

“If your clients settle with the plaintiff, 
which our clients say, they would not be justi- 
fied in doing, our clients will avail themselves 
of the defenses that your clients are and were 
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not justified in settling, and that the amount 
paid in the settlement is unreasonable and 
shall not be considered liquidated damages.” 
(Italics supplied.) 

Royal Transit took no active steps to effect 
a settlement of its possible liability in ex- 
cess of the policy limits, but it did continue 
throughout the trial to negotiate for a set- 
tlement. In this effort it was energetically 
supported by the attorney for the reinsurer, 
who urged that Central Surety should make 
an offer of $35,000. It had been indicated 
that the plaintiff might accept $40,000. Con- 
fronted with this situation Royal Transit 
raised its previous offer of contribution from 
$3,500 to $5,000. It was barred from making 
this offer independently, because the attor- 
neys for the plaintiff had refused to accept 
or even entertain any settlement unless all 
parties were included. This state of facts 
was conveyed to the representative of Cen- 
tral Surety who was present during the 
entire trial and with whom numerous con- 
ferences were held including counsel for the 
reinsurer. In spite of all urging and de- 
manding, he refused to make any counter 
offer. Indeed, even after judgment, which 
was far in excess of the limits of liability 
stated in the policy, it still persisted in in- 
voking the letter of the contract in reference 
to the no-action clause after judgment, when 
Royal Transit had an opportunity to settle 
the judgment against it for less than the 
excess damages. 

The case was tried to a jury, but under 
Wisconsin practice, both parties having moved 
for directed verdict, the jury was dismissed 
and it became the duty of the trial judge 
to render judgment. The Court thereupon 
entered judgment in the case against Cen- 
tral Surety for the full limits of the policy, 
$45,000, and costs and against Royal Transit 
for additional damages in the amount of 
$17,500. Thus the total judgment stood at 
$62,500 damages and costs. From this judg- 
ment appeal was taken to the Supreme Court 
of Wisconsin, which affirmed the judgment 
of the lower Court.’ The judgment was paid 
in full and of the total amount Royal Transit 
contributed $17,500 and interest and costs 
accrued after the judgment in excess of $400. 


Suit Against Insurer Instigated * 


The attitude and action of the Insurance 
Company and the adverse results for Royal 
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Transit constituted the basis for the suit 
here under consideration. Although the 
action was originally commenced in the Cir- 
cuit Court of Wisconsin, it was removed 
upon petition to U. S. District Court for the 
Eastern District of Wisconsin because of 
diversity of citizenship. 


The complaint in substance alleged the 
facts as recited above in reference to the 
Wisconsin case, but its thesis can best be in- 
dicated in the words of the complaint itself: 


“That it was the duty of the defendant 
as the agent of the plaintiff at all times to 
exercise an honest, intelligent and good faith 
judgment toward the plaintiff and make 
definite attempts and a definite offer to settle 
the claim, but that the conduct of the de- 
fendant herein in refusing to make an offer 
of settlement was not in good faith as the 
agent of the plaintiff in the exercise of or- 
dinary care and prudence, and that said de- 
fendant instead of acting on behalf of the 
plaintiff and in good faith and honesty 
toward it, assumed a position hostile to 
(the) interest of the plaintiff and in the in- 
terest of the defendant in pursuance of its 
own arbitrary, evil and unconscionable pur- 
poses, refused to make any reasonable offer 
of settlement as required by plaintiff’s de- 
mand and offer of contribution and allowed 
said suit to proceed to verdict and judg- 
ment.” 


To the allegations of the complaint the 
defendant entered a general and specific de- 
nial and asserted that it had not interfered 
in any way with the right of the plaintiff 
to settle the claim against it and had not re- 
lied upon its right to demand the full co- 
operation of the plaintiff, as indicated in its 
letter in response to the demand of the 
plaintiff that it would look to the defendant 
for indemnification, if the judgment exceeded 
the amount of the liability provided in the 
policy. Thus issue was joined in the action 
in the District Court, but the trial of the 
case was delayed until 1947, due to the fact 
that one of the defendant’s attorneys who 
was to be an important 
the military service. 


witness was in 
The case was tried to 
the Court, Judge F. Ryan Duffy, Judge of the 
United States District Court, presiding. 
Two aspects of the case were especially 
emphasized at the trial and evidence intro- 
duced in support thereof. One was in sub- 
stance a transcript of the Wisconsin case, as 


related above, the other was a detailed pre- 
sentation of evidence substantiating the al- 
legations regarding the negotiations and de- 
mands upon the Central Surety to settle 
the claim notwithstanding the restraint im- 
posed upon the insured under the co-opera- 
tive clause of the policy. All the attorneys 
who had appeared in the Zamecntk action, in- 
cluding the attorneys for the defendant, 
agreed in their testimony before Judge Duffy 
that it was clearly a case of liability which 
should have been settled. Neither was there 
any disagreement in the testimony that the 
Insurance Company never made a counter 
offer. However, no better summarization 
of the ultimate facts in the case can be made 
than that contained in the opinion of Judge 
Duffy deciding in favor of the plaintiff. He 
said: 

“No counter offer was ever made to 

Zamecnik’s attorneys by the defendant, Cen- 
tral Surety and Insurance Corporation. The 
fault lies at the door of one Miller, an offi- 
cial of the defendant company, who con- 
trolled the question of settlement and who 
was personally present during the trial. Al- 
though his company only had a $5,000 stake 
in the litigation, he stubbornly refused to 
consider the offers of settlement or to au- 
thorize any counter proposal. Apparently 
he liked the idea of gambling with the money 
of other people. He testified he engaged in 
the game of horse trading.” 
To this last remark the Circuit Court of 
Appeals pertinently suggested that, “we as- 
sume that even a ‘horse trader’ if successful 
at some point must make an offer.” 

In rendering judgment for the plaintiff 
Judge Duffy concluded: 

“T conclude that the conduct of the de- 
fendant insurance company was more than 
negligence. I believe that the evidence in 
the case is clear, satisfactory and convinc- 
ing that the conduct of the defendant amounted 
to bad faith. 

“Judgment may go for the plaintiff.” 
Pursuant to the opinion of the Court and 
its Findings filed in the case, judgment was 
entered for the plaintiff in the sum of $17,500 
damages with interest costs on the 
original judgment in the Wisconsin case in 
the sum of $6,511.37, making a total judg- 
ment in the amount of $24,011.37. From this 
judgment appeal was taken to the Circuit 
Court of Appeals for the Seventh Circuit 


and 
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which affirmed the judgment of the District 
Court with costs and which is the case here 
under discussion. 


“No Action” 
and ‘‘Cooperative’’ Clauses 


The question then is presented: Why was 
judgment rendered against the insurer, 
Central Surety and Insurance Corporation, 
although the liability policy contained the 
‘no-action’ and the ‘co-operative’ clauses? 
Under the co-operative clause the insurer 
assumes complete control of the situation 
arising under the policy. The cases no 
longer support the proposition once con- 
tended for that co-operative clauses in a 
liability policy are invalid as against public 
policy. However, it must be recognized that 
the insurance carrier functions in a dual 
capacity when he steps into the case. He 
represents his own interests and, as agent, 
the interests of the assured. This was rather 
definitely indicated by Judge Duffy from the 
bench at the conclusion of the trial where he 
said: 

“I think when companies accept premiums 
to cover up to a certain limit, there shouldn't 
be this reluctance that I have seen on the 
part of some attorneys, ‘we won’t settle for 
the limit; it has to be something less than 
that’. I don’t understand that as being a 
sound policy. I think if I am insured up 
to a certain limit, I ouglit to get protec- 
tion up to that limit, if the case is bad 
enough.” Hence under this view, and it is 
now the view of the law, the insurance car- 
rier is not an independent contractor in the 
sense that it may give consideration only 
to its own interests within the letter of the 
policy and disregard the interests of the 
insured. The mutuality of the insurance 
contract implies not only mutual obliga- 
tions, but, in so far as the insurance carrier 
is concerned, the contract creates a relation- 
ship of the parties whose legal consequences 
are determined for them within the context 
of this relationship. And while the provi- 
sions found in indemnity policies usually 
prohibit the assured from voluntarily assum- 
ing any liability, settling any claims, incur- 
ring any expenses or interfering in any legal 
proceedings or negotiations for settlement, 
it does not follow from this complete con- 
trol, that the insurer is a free agent who 
may consult only his advantage. 
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There can, of course, be no doubt that 
in the conflict of interests between the in- 
surer and insured control must lodge some- 
where, and it is only logical that this control 
should remain or be vested in “the party 
who pays all the indemnity in most cases 
and who pays a large part in the rest of 
them. It is pretty evident that, if the insurer 
intrusted the matter of making settlements 
to its numerous policyholders, its existence 
would be precarious. We are all apt to be 
pretty generous when it comes to spending 
the money of others, * * * subject to the 
qualification that it acts in good faith.” * 
However, like any other agency contract the 
agent by the very implications of his status 
as a fiduciary is not free to regard only 
his own interests. He must consider his 
interests in relation to those of his principal. 
The fact that the extent of his liability is 
measured by the terms of the contract and 
for which he has received a valuable con- 
sideration does not thereby permit him to 
play fast and loose within those limits with 
the interests of his principal. 


Criteria for Measuring 
Agent's Judgment 


The criteria, so far as enunciated by the 
courts,-for measuring his judgment and dis- 
cretion affirmatively are good faith and 
careful and prudent conduct of men in 
similar circumstances. Hence to meet these 
criteria when liability is apparent, his prin- 
cipal may very well be acting within his 
rights to urge and demand settlement of 
claims notwithstanding the “no-action” and 
“co-operative” clauses of the policy. Wilful 
and arbitrary failure to heed such a demand 
will subject an insurance company to an 
action for the damages the insured has had 
to pay in excess of the policy limits. The 
consideration for the protection of the in- 
sured is clearly based upon the maximum 
liability and the agency operates with just 
that condition in mind. In good faith the 
insurer is bound to use every reasonable 
effort to settle the claims within the con- 
tractual limits of liability, and must meet 
the reasonable demands of the claimant for 
damages. It cannot hide arbitrarily behind a 
complacent or even stubborn attitude of re- 
sistance on the theory that, happen what 
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will, its liability cannot exceed the terms of 
the contract. 

While the present case turns on the ques- 
tion of the exercise of good faith, or rather 
the lack of good faith amounting to bad 
faith, as the law of the case, reference in 
this connection must be made to another 
line of cases holding that “where an indem- 
nity insurer assumes the defense of a suit 
against the insured to recover for an injury 
within the protection of the policy, it owes 
the duty to exercise reasonable care in con- 
ducting the defense, and is liable for dam- 
ages resulting to the insured by reason of 
its negligence in performing its duty.” ® 
However, the drift in the decisions is defin- 
itely away from the doctrine of negligence 
and toward the rule of bad faith. 

“The majority of the courts passing upon 
the question hold that the insurer cannot 
be held liable in tort for mere negligence 
on its part in failing or refusing to settle 
or compromise a claim brought against the 
insured for an amount within the policy 
limits, but that to be held liable in tort for 
its failure or refusal in this respect so as to 
entitle the insured to recover for the excess 
of the judgment over the policy limit it 
must have been guilty of fraud or bad 
faith.” * 

In the case of Royal Transit, Inc. v. Central 
Surety and Insurance Corporation; liability 
of the insurer was not posited on the theory 
of negligence, but was based entirely on the 
charge of bad faith on the part of the insurer 
who refused to liability was 
plainly apparent to the damage of the in- 
sured. It had assumed complete control of 
the defense in the case and denied the right 
of the plaintiff under the co-operative clause 
to settle or even to negotiate for a settle- 
ment under threat of invoking the penalties 
of the contract. And thus, under its terms 
the extent of its obligations and whether its 
action in handling the situation constituted 
bad faith were the issue. It became the bur- 
den of the plaintiff to show that the conduct 
of the defendant insurer not only lacked 
good faith, but constituted in fact bad faith. 
For although the case was tried in the Fed- 
eral Courts, it did not involve a Federal 
question of law, but the Federal Courts 
under the rule were held to apply the law 
of Wisconsin. 


settle when 
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Wisconsin Law 


We are compelled to examine the law of 
Wisconsin at some length for the reason 
that the defendant on the trial of the case 
and on the appeal relied primarily on two 
Wisconsin cases. The one case, the Wis- 
consin Zinc Company v. Fidelity Deposit 
Company, is no longer the law in all its impli- 
cations and the other, Berk v. Milwaukee Auto 
Ins. Co., did not apply, since it did not either 
directly or by inference overrule the prior 
decisions which established the law of Wis- 
consin. On the contrary, the court re- 
affirmed the law of the previous decisions, 
but reversed the trial court, because the 
proof did not establish bad faith on the part 
of the insurer for its refusal to settle. The 
Wisconsin Zine Co, case was decided in 1916, 
and as the Court said in a later decision 
which clarified this case and overruled it in 
part, “since that case was decided, a great 
body of automobile law has been developed. 
The court at that time did not, and could 
not then foresee, the problems that would 
arise under the provisions of these policies 
which give the insurer the complete and 
absolute control of all claims arising out of 
automobile accidents.” ” 

Generally, at the time when the Zinc Com- 
pany decision was handed down by the 
Supreme Court, the law pertaining to the 
mutual rights and obligations of the insurer 
and insured and their relationships under 
the cooperative clases were still ill-defined 
in theory. In the complaint three distinct 
causes of action were alleged, which sub- 
stantially represented the tendencies but 
also the uncertainties in the law of that time. 
The plaintiff sought to sustain its first cause 
of action on the theory that the defendant 
by its contract obligated itself to settle the 
claim in question, because settlement could 
have been made for the full amount pro- 
vided in the policy or less and thus the 
plaintiff under the contract was relieved from 
liability or entitled to reimbursement paid 
by it. The second cause of action was predi- 
cated on the theory that the defendant had 
obligated itself to assume complete control 
of the case and denying to the plaintiff the 
right to settle, was bound to exercise ordi- 
nary care, prudence and judgment in making 
a settlement. If it failed to do so, it was 
guilty of a wrong for which recovery could 
be had. The third cause of action alleged 
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that the insurer, having assumed complete 
control of the situation and having barred 
the insured from making any settlement, 
could not use its position for the perpetra- 
tion of fraud and oppression and could not 
only consult its own interest, but was bound 
to exercise its prerogative and power in 
good faith as to making a settlement or 
standing suit in the case. 


As to the first and second causes of action 
the Court disposed of them by saying: 


“The courts which have passed upon the 
questions akin to those arising on the first 
and second causes of action in cases involv- 
ing similar contracts, correctly hold that the 
parties to the contract have the right to 
insert such provisions therein as they see 
fit, so long as those provisions do not con- 
travene public policy, and the courts have 
no power to add to or subtract anything 
from the contract actually made, but must 
interpret it to carry out the intention of 
the parties. They further hold that the 
parties may agree, and that under such con- 
tracts they do agree, that the insurer shall 
have the exclusive right to settle claims and 
that this right may be exercised to its full 
extent by the insurer for its own benefit 
and advantage, subject to the qualification 
that it acts in good faith.”™ The court also 
rejected categorically the agency theory on 
the ground that the relationship which the 
parties assumed under the terms of the con- 
tract forbids such a construction. As to 
these two questions the position of the court 
was as to the law of that period amply 
substantiated by the decisions. But the 
courts were struggling for light to meet a 
new social development and _ eventually 
found that light in the third cause of action 
alleging bad faith which has now become 
the almost universal rule, although the 
terms “negligence” and “care and diligence 
which a man of ordinary care and prudence 
would exercise in the management of his 
own business” are still to be found in the 
language of the decisions. But such lan- 
guage can hardly be taken at its face value. 
Justice Owen in Hilker v. Western Auto- 
mobile Insurance Company™ has this to say 
on that point: 

“We use the term ‘tautological confusion’ 
because our consideration of the authorities 
leads us to believe that what confusion there 
is on the part of the courts is purely tauto- 
logical, and springs from a none too critical 


use of terms. Terms which are not strictly 
convertible or synonymous have been used 
by different courts to indicate the same 
thing. Negligence has been used by some 
courts to mean the same thing that other 
courts have designated bad faith.” 

Hence in the interim between the decision 
of the Wisconsin Zinc Co. and Hilker v. West- 
ern Automobile Insurance Company, the law 
generally had been clarified and the courts 
had definitely found their direction. There 
was no longer any doubt in the mind of 
the courts about the mutual rights and obli- 
gations of the parties under the indemnity 
contract where the insurer had assumed 
complete control of the situation, either to 
settle or deny liability and await the results 
of the suit. If the results were within the 
limits of the policy, there was no question 
for the insured, but if judgment should go 
beyond these limits and the insured was 
liable to contribute the difference, then the 
insurer would have to answer whether his 
discretion and action violated the good faith 
rule and was in fact the result of bad faith 
in failing to settle the liability when the 
chance offered itself to his consideration. 


Although the court in Wisconsin Zine 
Company had rejected the theory of agency 
by implication, because it was apparent that 
“the language of the contract does not war- 
rant the conclusion that the defendant was 
intended to be made the agent of the insured 
for the purpose of making settlement, and 
the relation which the parties occupied to 
one another forbids such a construction”,” 
nevertheless this conclusion was overruled 
in the case of Hilker v. Western Auto Insur- 
ance Company.“ The court stated that al- 
though, “in express terms the contract 
imposes no duty at all a breach of which makes 
the insurer liable to the insured for failure 
to settle or compromise a claim: all courts 
are agreed that the insurer does owe to the 
insured some duty in this respect. This duty 
is implied as a correlative duty growing 
out of certain rights and privileges which 
the contract confers upon the insurer,” and 
adopted the specific language of Douglas v. 
United States Fidelity & Guaranty Company ™ 
that 

“The result of such a compact is not to 
leave the promisor free to act as though he 
made no promises. On the contrary, his 
conduct will be subject to closer scrutiny 
than that of the ordinary agent because of 
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his adverse interest . . . where one acts as 
agent under such circumstances, he is bound 
to give the rights of his principal at least 
as great consideration as he does his own. 
The insurer cannot betray the trust he has 
undertaken, nor be relieved from the usual 
rule that in such case the agent must serve 
as he has promised to serve.” 

Subsequently, the same question came be- 
fore the Supreme Court in Lanferman v. 
Maryland Casualty Company. In this case 
judgment had been rendered against the 
insurer on the basis of the jury’s verdict, 
finding bad faith on the part of the insurer 
for its failure to settle the claim within the 
limits of the policy, it having had the oppor- 
tunity to do so. On appeal the Supreme 
Court affirmed the judgment and merely 
reiterated and affirmed its prior position as 
expressed in the Hilker case. It considered 
the law settled on the basis of bad faith. 
However, the defendant, Central Surety, 
vigorously contended at the trial and on ap- 
peal that its refusal to settle with the claim- 
ant for damages within the liability of the 
policy and its decision to go to trial was 
ruled by the law of Berk v. Milwaukee Auto 
Insurance Company," although this decision 
was handed down after the complaint had 
been filed. 


A distinction was attempted between the 
previous Wisconsin decisions supporting the 
‘rule of bad faith and the Berk decision on 
the theory that, the appellate court having 
reversed the judgment of the trial court and 
dismissed the complaint, it had thereby 
modified its unqualified adherence to the 
rule of bad faith. However, the attempted 
distinction was specious, in that it failed to 
take into account the difference in respect 
to the facts and the definite reaffirmation of 
the bad faith doctrine. In fact, the Supreme 
Court merely implemented its previous 
definition that “generally speaking, good 
faith means being faithful to one’s duty or 
obligation; bad faith means being recreant 
thereto”, by fixing the quantum of proof 
necessary. Bad faith it declared to be 
“species of fraud” and thus to prove that 
condition “the evidence must be clear, satis- 
factory and convincing”. This standard had 
not been met in the Berk case and hence the 
reversal. Clear, satisfactory and convincing 
proof as a rule of evidence is readily under- 
stood by court and counsel and is only 
slightly less than the probative weight of 


proof, beyond a reasonable doubt. Both the 
District Court and the Circuit Court of Ap- 
peals took this view of the evidence in the 
instant case and held that the proof ex- 
plicitly met the criterion of bad faith. 


Bad Faith Rule 


At the conclusion of the trial in the Dis- 
trict Court Judge Duffy reviewed the facts 
and issues in the Zamecnik case at great 
length as related above, and especially the 
testimony of all the atorneys to the effect 
that it was a clear case of liability, and 
then said that “this case must be decided 
pursuant to Wisconsin law which brings be- 
fore us for consideration [the cases to which 
we have already referred]”. After discussing 
the law of bad faith elucidated in these deci- 
sions, he adverts to the Berk case of which 
counsel had made much and begins by 
quoting the rhetorical question of the Wis- 
consin court: “On the undisputed facts can 
it be held that the defendant’s adjusters and 
attorneys acted in bad faith in not settling 
the Kuhle case," where upon their full in- 
vestigation of the facts and the law, they 
concluded that it was a case of no liability ?” 
Then in answer to its own question the court 
reafirmed and implemented its former opin- 
ions by saying: “Bad faith is a species of 
fraud, and the evidence to sustain the find- 
ing thereof must be clear, satisfactory and 
convincing. ... The test is not whether 
the defendant acted negligently, but whether 
it acted in bad faith toward the plaintiff 
(insured)”. In this language there is not 
the slightest intimation that the court in- 
tended to modify or change the rule of bad 
faith. After Judge Duffy had carefully 
examined and compared the law of the pre- 
vious decisions of the Wisconsin court as 
to the question of bad faith, he drew the 
following conclusion: 

“Furthermore, the case at bar can be dis- 
tinguished from the Berk case. There those 
concerned in the defense thought that it was 
a no liability case; here no such thought 
was in the mind of any of the attorneys. 
There the insured was of the opinion no 
settlement should be made; here the insured 
repeatedly demanded a settlement be made 
within the policy limits and offered to make 
a substantial contribution in order to effect 
the same. In the case at bar we have a stub- 
born, unyielding Mr. Miller, deaf to en- 
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treaties and advice alike, who in his own 
words ‘was engaged in the game of horse 
trading’.” 

On appeal to the Circuit Court the de- 
fendant did not deny the law of bad faith, 
but maintained at great length and with 
much vigor that its conduct warranted no 
such conclusion, because it had made a 
thorough and complete investigation, knew 
all the facts and presented these to the 
court. Therefore, having exercised its judg- 
ment under such conditions in accordance 
with its rights under the terms of the policy, 
it could not be charged with bad faith. The 
fallacy of this assumption lies in the fact 
that the liability of the insurer does not 
merely depend upon the external fact of 
investigation and preparation, but goes far 
deeper to the very heart of the situation, in 
that it explores the motivation of conduct 
and attitude. Good faith and bad faith, like 
reasonable doubt, presupposes a state of 
mind and is good or bad as it exhibits itself 
in action or failure of action. Indeed, if this 
were not so, then all the insurer would have 
to do, in order to avoid liability to the 
insured and present a defense to any judg- 
ment in excess of the limits of the policy, 
is to prove that it knew all the facts and 
had presented them efficiently at the trial. 
However, such reasoning palpably ignores 
both the mental process predicating liability 
on bad faith, as well as the fiduciary rela- 
tionship of agency. 

Hence the Circuit Court of Appeals fol- 
lowing the Wisconsin decisions, and, may 
we say, the better reasoned law from other 
jurisdictions, weighed the argument of the 
defendant in the scale of clear, satisfactory 
and convincing evidence and determined: 

“In the Berk case, the latest of the Wis- 
consin Supreme Court cases, while the judg- 
ment was reversed because of the insuff- 
ciency of the proof to sustain a finding of 
bad faith, the court nevertheless recognized 
the duty imposed upon the insurer as an- 
nounced in its previous decisions. For in- 
stance, on page 602, it quoted with approval 
from its former decision in the Hilker case, 
as follows: 

“But because it has taken over this duty, 
and because the contract prohibits the in- 
sured from settling, or negotiating for settle- 
ment, or interfering in any manner except 
upon the request of the insurer, such as 


assisting in the securing of witnesses, etc., 
its exercise of this right should be accom- 
panied by considerations of good faith. Its 
decision not to settle should be an honest 
decision. It should be the result of the 
weighing of probabilities in a fair and honest 
way. ... It must be honest and intelligent 
if it be a good-faith conclusion.’ ” 


Arbitrary Conduct 


The Circuit Court held: That there never 
was any doubt about the liability in the 
Zamecnik case from its very inception and 
to this fact all the attorneys agreed; that 
there was a definite offer to accept a settle- 
ment within the limits of the policy; that 
the attitude and conduct of one Miller, who 
had the complete control of the situation, 
thwarted every effort to settle; that under 
the circumstances his conduct was neither 
intelligent nor honest, but in the judgment 
of the court “the record discloses that his 
refusal to discharge his obligation was arbi- 
trary, capricious and without any rational 
basis, and certainly the finding of bad faith 
was amply supported.” Thus an insurance 
company cannot wilfully abuse the power 
of settlement simply because the contract 
gives it complete control of the situation 
and imposes upon the insured the duty of 
co-operation. The cooperative clause does 
not mean that the insured must stand by 
mutely while its agent gambles with its 
rights and money, and then be barred from 
demanding redress under the no-penalty 
clause. After all, the basic philosophy of 
the law is justice. 


The Law Adapts 


The present case would appear to be a 
perfect illustration of the adaptability of the 
law to new social conditions. We are re- 
minded of Justice Cardozo’s statement in 
the “Growth of the Law”, where he says: 

“We seek to find peace of mind in the 
word, the formula, the ritual. The hope is 
an illusion. We think we shall be satisfied 
to match the situation to the rule, and, find- 
ing correspondence, to declare without 
flinching. Hardly is the ink dry upon our 
formula before the call of an’ unsuspected 
equity—the urge of a new group of facts, a 
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new combination of events—bids us blur 
and blot and qualify and even, it may be, 
erase.” * Automotive power and transporta- 
tion has become a social imperative, as has 
liability insurance in many other areas of 
industrial life. Industrial society can never 
return to the primitive craftsman and hand 
power, and thus the law too must satisfy the 


very purpose of its function in the social and 
economic order by erasing old concepts and 
substituting new ones or injecting new con- 
tents into old concepts. It is a fallacy for 
courts, counsel and client to think that they 
can write contracts which will not ultimately 
bow to the superior force of social necessity. 


[The End] 
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Television Seen As Menace to Motorists 


The Greater New York Safety Council has taken a firm stand in favor of 
television—almost anywhere except in an automobile, “There are enough unnec- 
essary deaths on our highways without adding television as an accessory to the 
slaughter,” Edward Fullarton, chairman of the Council’s commercial vehicle sec- 
tion declared. He indicated that the group might not be averse to installations 
which could be seen and operated only by backseat passengers. Declaring that 
television in a car was “altogether different” from having a radio set behind the 
panel, Mr. Fullarton pointed out both the visual distraction to the driver and the 
need to keep adjusting the setting as the car changed location and direction, 


Minnesota's Average Uninsured Loss 


When the Minnesota Highway Department recently released figures on 
results under the Safety Responsibility Act, it was highlighted by some interesting 
statistical information. In its two years of operation it has handled some 
200,621 cases, of which sixty-nine percent involved damage in excess of fifty 
dollars. In that particular bracket, it was revealed that only some 27,000 showed 
inadequate insurance coverage, and the liability of each of those 27,000 averaged 


$410 per person. 
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When the Serviceman 


Names a Beneficiary - - - 


By WARREN E. MILLER 


HOW THE COURTS GIVE EFFECT TO THE SERVICEMAN’S INTENTIONS 


N THE EVENT of a “disagreement” as 

to any claim for National Service Life 
Insurance,’ the United States has consented 
to be sued in the United States District 
Court for the district in which a claimant 
resides or in the United States District 
Court for the District of Columbia. 

Conflicting claims of persons as benefi- 
ciaries of National Service Life Insurance 
constitute the greater portion of litigation 
involving such insurance now pending before 
the courts. This insurance was issued to 
nearly every member of the armed services 
during World War II who did not carry the 
more advantageous insurance issued by the 
government prior to October 8, 1940.’ 

As of October 30, 1948, 506 suits of this 
kind involving National Sérvice Life Insur- 
ance had been filed, of which 203 have been 
terminated, leaving 303 suits pending in the 
federal courts throughout the country, where 
conflicting claims are awaiting adjudication. 
The persons affected are usually among the 
closest relatives of men who died in the 
service of their country, because the law 
limits the persons eligible to receive such 
insurance benefits to the members of the 
insured’s immediate family.’ 


Insured’s Intention Controlling 


The issue presented to the courts in these 
cases is whether, under varying circum- 
stances, the evidence is sufficient to justify a 
finding that the serviceman legally accom- 
plished a change of beneficiary to a person 
within the restricted permitted class of bene- 
ficiaries. Most of these cases are those of 





‘Footnotes appear on p. 967. 
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NAMES A BENEFICIARY 


THE SERVICEMAN 


young men, unmarried when they applied 
for the insurance, who named one or both 
of parents as beneficiary of their National 
Service Life Insurance and who later mar- 
ried and died while in the service. War 
conditions often make it impossible to as- 
certain now just what circumstances ob- 
tained at the time they attempted to substitute 
their wives as beneficiaries. The courts make 
allowance for this known condition and, 
once the insured’s intention to change the 
beneficiary is established, seek to give effect 
to the insured’s announced intention. How- 
ever, because the facts in each case vary, it 
is difficult for the decisions to be uniform 
and consistent. 


Supreme Court Speaks 


No cases of this character involving Na- 
tional Service Life Insurance have yet been 
considered on their merits by the United 
States Supreme Court. However, in a case 
involving yearly renewable war risk term 
insurance several years ago, White v. U. S.,' 
Mr. Justice Holmes said : 


“The insurance was a contract, to be sure, 
for which a premium was paid, but it was 
not one entered into by the United States 
for gain. All soldiers were given a right to 
it and the relation of the Government to 
them if not paternal was at least avuncular. 
There was a relation of benevolence estab- 
lished by the Government at considerable 
cost to itself for the soldier’s good. It was 
a new experiment in which changes might 
be found necessary, or at least, as in this 
case, feasible more exactly to carry out his 
will.” 
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In Johnson v. White; the Court said: 


“The intention, desire, and purpose of this 
soldier should, if it can reasonably be done, 
be given effect by the courts, and substance, 
rather than form, should be the basis of the 
decisions of courts of equity. The clearly 
expressed intention and purpose of the de- 
ceased to have his wife named as the bene- 
ficiary in this insurance should control, and 
should not be thwarted by the fact that all 
of the formalities for making this purpose 
effective may not have been complied with.” 


Technicalities Overlooked 


There is a growing tendency reflected by 
recent decisions of the Circuit Courts of 
Appeal to brush aside technicalities once an 
intention of the insured has been established, 
in order to give effect to some act of the 
insured notwithstanding the fact that the 
formalities required by the government reg- 
ulations have not been met. 

In a recent decision the United States 
Court of Appeals for the District of Colum- 
bia in Rosenschein v,. Citron and U. S* an- 
nounced the general law applicable in these 
cases as follows: 


, 
Courts dispense with technicalities 
to carry out a soldier’s intention to change 
the beneficiary of his life insurance policy. 
The intention and an act done for the pur- 
pose of accomplishing it are enough. via 


In Gann v. Meek; the insured wrote his 
brother that he had changed the beneficiary 
of his insurance. The court, in finding that 
this letter satisfied the requirements of both 
intent and the act when viewed in the light 
of wartime conditions, said: “: 


here Cor- 
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Mr. Miller, a Washington, D. C, attorney, 
has been extremely active in government 
insurance litigation in recent years 
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poral Ervin wrote his brother shortly before 
his death, not that he wanted or intended 
to change his beneficiary, but that ‘. . . I 
did change my insurance if any one gets it 
Mom will get it all, I didn’t change it be- 
cause of what you said in your letter, I had 
allready for a couple of reasons of my own 
[sic] . . .’ The above statement in Marine 
Ervin’s letter which was admittedly genuine, 
considering the circumstances under which 
it was made, is almost equivalent to a dying 
declaration. Ervin knew how to change the 
beneficiary of his policy, since the record 
shows without dispute that he had changed 
it once before. His statement, therefore, 
cannot be called a conclusion or opinion, 
but warrants the inference that he had al- 
ready written the Veterans Administration 
requesting such change before he wrote th‘s 
letter. To hold otherwise is but to dispute 
the sanctity of a soldier’s word on the field 
of battle as evidenced by a letter to his own 
brother.” 


Use of Wrong Form 


In the rapid development of the Army, 
untrained personnel often had to be used in 
handling records. Consequently, a common 
error was the misuse of War Department 
Form No. 41 to change the beneficiaries of 
National Service Life Insurance. This form 
was not intended for this purpose, but was 
designed to designate the beneficiaries to 
receive the so-called six months’ “gratuity 
pay” due upon the death of the serviceman 
while on active duty. The heading on this 
form only indicated that it was for use in 
changing the designation of a beneficiary; it 
did not indicate whether the beneficiary was 
for National Service Life Insurance or for 
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the six months’ “gratuity pay.” In an at- 
tempt to change the beneficiaries of National 
Service Life Insurance, many of these forms 
were erroneously used by servicemen and 
Army personnel assigned to this work. 
However, Form 41 did not meet the re- 
quirements of regulations promulgated by 
the United States Veterans’ Administration. 
When this fact was discovered, administra- 
tive action was taken by the War Depart- 
ment to correct this erroneous practice and 
resulted in this form’s being revised in 
September, 1943, to indicate more clearly 
that it was not to be used for changing bene- 
ficiaries of National Service Life Insurance. 
However, notwithstanding this change, some 
of these forms still were used for this pur- 
pose and were sent to the United States 
Veterans’ Administration instead of to the 
War Department. As a result, when claims 
for this insurance by the later designated 
beneficiaries (usually the widows) were not 
recognized by the Veterans’ Administration, 
litigation ensued. 

In Van Doren v. U. S.° the execution of a 
WD-AGO Form 41 by the insured was 
alone held sufficient to change the benefi- 
ciary. The'court said: 

“The instrument speaks for itself and 
requires no oral explanation of its meaning 
—it was not necessary to address the instru- 
ment to the Veterans’ Administration.” 


The court, in Farmakis v. U. S..” found 
that the insured intended to use this Form 
41 to change the beneficiary of his insurance 
although no testimony was offered which 
related to the execution of the particular 
form itself other than that it was executed 
by the insured and named the wife as bene- 
ficiary. This case is now pending on appeal 
in the United States Court of Appeals for 
the District of Columbia. 

In Roberts v. U. S.™ evidence of insured’s 
intent and of the necessary affirmative act 
was found in the execution of a WD-AGO 
Form 41 by insured, despite the official use 
of this form to designate a beneficiary of 
gratuity pay. The court in that case said: 


in war risk insurance cases involv- 
ing change of beneficiary the courts brush 
aside all legal technicalities in order to effec- 
tuate the manifest intention of the insured; 
and that if he manifests an intent to make a 
change and has done everything reasonably 
within his power to accomplish his purpose, 


leaving only ministerial acts to be performed 
by the insurer, the courts will treat that as 
done which ought to have been done and 
give effect to the insured’s will. . . .” 


The formal act of change could not be 
found and the court further said: 


the judgment below rests upon the 
absence of the change of beneficiary from 
the Government’s files the failure of 
the change of beneficiary to reach its desti- 
nation is easily understood when one con- 
siders the volume of business transacted at 
military posts and the character of the ad- 
ministrative organization thrown together to 
meet the emergency of war. we have 
found that the insured not only expressed 
his intention to change the beneficiary in 
the policy, but also set in motion the ma- 
chinery devised by the United States to 
accomplish the desired result. 

In Cohn v. U. S., * now pending on appeal 
before the United States Court of Appeals 
of the District of Columbia, the Navy coun- 
terpart of the WD-AGO Form 41 was 
viewed in a similar light. To the same effect, 
see Shapiro v. U. S., supra, footnote 7; Woods 
v. U. S., 69 F. Supp. 760; and Hartman v. 
U. S., supra, footnote 7. 


In Senato v. U. S. et al.™ the husband-in- 
sured wrote his wife: “Forgot to mention in 
yesterday’s letter about transferring the in- 
surance policy over to you. Well, I got that 
straightened out here.” The court in this 
case found that a change of beneficiary had 
occurred and said in its opinion (referring 
to letter), “There can be no doubt that he 
was talking about a transfer of insurance,” 
and commented as follows regarding the 
good faith of the insured in his letters to 
the appellant in which he told her that all 
his insurance had been made over to her: 


“As to the ensuing words the Government 
and the Plaintiff suggest—perhaps the latter 
even argues—that this could have been an 
oblique expression intended ‘to placate’ his 
wife, i. e. to mislead her to the extent of 
saying one thing and meaning another. To 
so conclude would be to impute to Nick a 
gift of duplicity, and a purpose to lie, for 
which I can find no support in the testimony, 
nor should such a judgment lightly be passed 
upon one whose record as a soldier, and 
whose make-up as a man, seem to forbid the 
imputation of such a blemish to his char- 
acter. 
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“These quoted words [referring to letter ], 
however comprise statements made by the 
man himself,,and since the authenticity of 
the letter is not questioned, it would seem 
that he knew better than any one else could 
just what was in his own mind on the sub- 
NR 6 -na a 


Affirmative Act Necessary 


In Mitchell v. U. S. and Rutledge ™ is pre- 
sented the question of whether the insured’s 
naming his wife “the beneficiary on the 
Government Insurance Report Form can be 
considered such an affirmative act as to evi- 
dence an exercise of his right to change the 
beneficiary. ... 

“Piecing together the facts as disclosed 
in the record, we reach the conclusion that 
the insured Lt. Hardwick intended to change 
the beneficiary of his insurance and did 
so. Standing alone, the testimony of the 
widow that on their wedding day, October 
16, 1943, at Selman Field, Monroe, Louisiana, 
her husband told her that he intended to 
make her the beneficiary in place of his 
mother would be insufficient to prove either 
intent or affirmative action. But the filling 
out by the insured of the Government Insur- 
ance Report Form on February 3, 1944, at 
Grand Island, Nebraska, is strong corrobora- 
tion of that testimony.” 

In that case the court found the affirma- 
tive act effecting a change of beneficiary 
from the mother to the wife in a form 
directed by the insured to the wife which 
stated in substance “I have taken out insur- 
ance and I have made you my beneficiary.” 
The court said: 

“It is said that a combination of intent 
and act is required, but to Say in these in- 
surance cases that though intention to change 
the beneficiary is proved to the hilt, no effec- 
tive formal act having Seen done no change 
can be held to have been made, is not to 
brush technicalities very far aside. 

“True it is not an actual change; but it 
is strong, almost incontrovertible evidence 
of a change.” (Italics supplied.) 

In Cotter v, U. S..™ the United States Dis- 
trict Court in Maryland said: 

“.. The decisions are uniform in exer- 
cising much latitude in order to give effect 
to the intention of those in military service, 
in time of war, with respect to beneficiaries 


of their insurance. In short, the tendency 
of the courts is and should be to treat sol- 
diers in such matters with special indulgence. 
They are removed from their homes, from 
their normal occupations and from oppor- 
tunity to attend to ministerial acts with the 
same degree of promptness and efficiency 
that would otherwise be afforded. Also, they 
have little or no choice with respect to what 
means they shall adopt for effectuating their 
intent in matters of insurance, and must rely 
upon the information given them by those 
in authority in their particular service unit. 
Thus, if they are told or are given reason- 
able ground for believing that if they doa 
certain thing that is all that is necessary 
to effectuate their intent, the law will- treat 
their conduct in this respect as adequate 
even though not in strict compliance with 
the statute and regulations issued pursuant 
thereto.” 

In Egleston v. U. S.,% the court affirmed 
the opinion of the District Court ({12 CCH 
Life Cases 646], 71 F. Supp. 115) which 
stated the facts as follows: “On August 
17, 1942, he wrote from Camp Forest to 
the parents of -his wife, expressing his love 
and affection for their daughter and saying 
that he was carrying $10,000 insurance ‘made 
out to her.’ After sailing, on August 27, 
1942, he wrote his wife saying that he was 
providing an allotment for her and adding 
‘and I am sending to you the address so you 
can have my insurance changed. Make 
yourself the principal beneficiary and mother 
the contingent beneficiary. Here it is, honey, 
Veterans Administration, Washington, D. C. 
You are going to have to take care of this 
yourself, darling.’ Following this, Mrs. 
Egleston wrote the Veterans’ Administra- 
tion a letter, delivered on September 9, 1942, 
in which she asked to have the beneficiary 
changed to show her as the principal and the 
insured’s mother, Mrs. Mildred Egleston, as 
the contingent beneficiary. The Administra- 
tion did not consider this in accord with its 
regulations and said that the change must 
be in writing.” After discussing the appli- 
cable law, the court said: 

“T do not believe that in such situation 
the expressed intention of the deceased 
soldier should be defeated, inasmuch as he 
had done everything necessary upon his part 
to make the change, and the only reason it 
was not so entered of record was that those 
to whom he had entrusted the completion 
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of the ministerial work failed to complete 
the physical execution of his expressed in- 
structions.” 


Demarcation Line 


The line of demarcation in the decided 
cases seems to rest upon whether (1) the 
written evidence before the court indicates 
that the insured said he had performed some 
act to effect a change of beneficiary or 
(2) such evidence merely indicates that he 
intended to perform some act in the future 
to effectuate the change. In the former in- 
stances, these decided cases appear to hold 
that a change was accomplished, while in 
the latter cases where the evidence shows 
an expression of intention to do an act in 
the future the courts are inclined to look 
very carefully for satisfactory evidence suf- 
ficient in law to constitute a change of 
beneficiary. 

In McKewen v. McKewen™ the court 
found an officer’s Data Sheet, a Government 
Insurance Report Form and another form 
similar to the Data Sheet, signed by the 
insured, which stated that his wife was the 
beneficiary of his National Service Life In- 
surance, to constitute a change of beneficiary 
to her notwithstanding the fact that no re- 
quest was ever received by the Veterans’ 
Administration for such change, as required 
by the regulations of the Veterans’ Admin- 
istration.” ; 

The courts have consistently held that it 
is not necessary that the change of bene- 
ficiary reach the insurer (Veterans’ Ad- 
ministration) during the life-time of the 
insured to be effective. (Farley v. U. S., 
291 F. 238; Steele v. Suwalski, 75 F. (2d) 
885 (CCA-7); Claffy v. Forbes, 280 F. 233; 
Ambrose v. U. S., 15 F. (2d) 52: Johnson 
v. White, 39 F. (2d) 793 (CCA-8); Collins 
v. U. S. et al., supra, footnote 7; Egleston v. 
U. S., supra.) 


Waiver of Regulations 


Another uniform result reached by the 
courts in deciding cases of the kind involved 
herein is the finding that the regulations 
promulgated with reference to change of 
beneficiaries are to protect the insurer against 
double liability. It follows, therefore, that 
these regulations may be waived by the in- 
surer and cannot and should not be con- 
strued to limit the insured in giving effect 


to his intention, particularly when a war- 
time period is involved. 

In Kaschefsky'v. Kaschefsky” the court, 
referring to Claffy v. Forbes, supra, said: 


“ 


The view expressed by the court 
in the first reference commends itself to 
us, ‘Form, formality, and legal technicality 
must give way to common sense and reme- 
dial, justice, when all doubt is removed as 
to the intent of the deceased soldier; and 
when the purpose of the law has been com- 
plied with, there should be no hesitancy in. 
carrying out the express wish of such de- 
ceased. The letter is a designation signed 
by the insured and the fact that it was 
sent to the mother to make the final desig- 
nation, in the event of her death, instead 
of being sent to the bureau for record, 


should not defeat it’. 

In Lincoln Bank & Trust Company, Etc. v. 
U. S. et al.” the insured wrote his mother 
a letter, stating: 

“The following instructions I want carried 
out as I hereby state in the event of my 
death: 

“T have $10,000 in government insurance 
left to you, my Mother. In the event I 
am killed, I want you to divide this insur- 
ance equally between Bobby Heitz (my son) 
and Carrie Lee Bunch (the only girl I ever 
really loved). I am perfectly sane as I make 
this request and I trust that you Mother, 
will do as I wish... .” 

The United States District Court at Louis- 
ville, Kentucky, in that case held: “The 
letter written by the soldier to his mother, 
dated June 8, 1944, is a ‘designation signed 
by the insured’ and the fact that the soldier 
sent the letter to his mother, rather than 
to the Government, and that he requested 
the mother to divide the insurance equally 
between his infant son and his sweetheart, 
should not defeat the soldier’s express wish. 
Claffy v. Forbes ... and Kaschefsky v. Kas- 
chefsky ...” 

There are many reported war risk insur- 
ance cases involving World War I insurance 
benefits where the courts were equally as 
liberal in giving effect to the insured’s intent 
by finding as acts the various methods used 
to change beneficiaries, as they were in deci- 
sions on National Service Life Insurance 
issued during World War II. 

Citing Claffy v. Forbes, supra, im Steele 
v. Suwalski, the court stated: 
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“In that case the deceased soldier had 
addressed a letter to his mother and father 
in which he said: . ‘I*have also made 
out a $10,000 life insurance to you. If I 
should be killed, it will be paid to you 
$57.50 a month for 20 years, and I wish 
that if you should not live to get it all, that 
you make it so that Agnes would get it’.” 
(Agnes was the minor niece of the soldier.) 


The court said: “The intent to designate 
the niece as residuary beneficiary is ex- 
plicitly established. Does the fact that the 
designation was by misapprehension of the 
laws sent to the mother, instead of the 
bureau, defeat the soldier’s intent and right 
granted him under the insurance contract 
and law? 


“This inquiry must be answered in the 
negative. Is the designation made in harmony 
with the regulations at the time it was re- 
ceived by the bureau sufficient? Yes.” 

In Claffy v. Forbes, supra, it is stated: 

“The only purpose of the regulations, hav- 
ing relation to change of beneficiary, is to 
enlarge the right of the insured, and to pro- 
tect the insurer. To hold the designation in 
the letter sufficient does not change the lia- 
bility of the insurer, and is within the privi- 
lege granted the insured. The brothers and 
sisters of the deceased soldier have no right, 
except that of blood relationship, and all 
right is determined against them by the 
expressed designation by the deceased in 
harmony with the regulations at the time 
it was presented. The execution and receipt 
of designation must be taken together. It 
takes both to conclude the issue, and form, 
formality, and legal technicality must give 
way to common sense and remedial justice, 
when all doubt is removed as to the intent 
of the deceased soldier; and when the pur- 
pose of the law has been complied with, 
there should be no hesitancy in carrying out 
the express wish of such decedent. The let- 
ter is a designation signed by the insured 
and the fact that it was sent to the mother 
to make the final designation, in the event 
of her death, instead of being sent to the 
bureau for record, should not defeat it. 


“All that is necessary is that the real wish 
and purpose of the soldier, who exposed his life 
in the army for the safety of the government, 
should sufficiently appear (notes, Cooper’s 
Justinian, p. 496, R. E.; Gifts Inter Vivos, 
Jaen-Marie Ricard, printed in Paris in 1754, 


p. 332); nor is it vital that notice of desig- 
nation should be received by the bureau 
prior to the death of the insured.” 


In Ambrose v. U. S., supra, the insured’s 
sister was named beneficiary and awarded 
insurance. In conversations with his sisters 
and in letters the soldier stated that for con- 
venience he would designate Alice as bene- 
ficiary with the understanding that both his 
sisters and his brothers would share equally. 
Following his death in 1918, Alice divided 
the insurance until 1924 as directed by the 
insured. The court held that insured’s let- 
ters to his sister Alice expressing his wish 
for an equal division between his brothers 
and sisters were the equivalent of a written 
request to the bureau to include them as 
beneficiaries, and the brothers and sisters as 
designated beneficiaries became entitled to 
an equal division. 


In Peart v. Chage* where the insured 
named his son beneficiary and wrote letters 
to the Veterans’ Bureau stating that he wished 
to change the beneficiary to his mother, it 
was contended that the beneficiary could 
only be changed by a strict compliance with 
the regulations; but the court held, notwith- 
standing Veterans’ Bureau regulations sim- 
ilar to the regulation here under consideration, 
that the mother was entitled to the insurance. 

In Johnson v. White, supra, the insured 
being a single man, designated his sister 
beneficiary. Thereafter’ he married ard 
wrote to his wife stating: 


ae 


1 


As I told you, I am going to have my 
policy changed from Esther to you for it is 
my will and wish for you to have it. I told 
Orby (a brother) to watch the mail box 
and send it to me for I want you to have 
it.’ In a later letter, dated November 4, 
1918, addressed to the plaintiff, the insured 
said: ‘Say, dear, I gess you will get your 
alonting in little while. [sic] I am still try- 


ing to change my insurance to you’. 


Holding there was a valid change, the 
court stated: 


“When the insurance was applied for he 
was unmarried, as was also his sister, and 
naturally enough he then designated her as 
the beneficiary. Later he was married to the 
plaintiff. The sister was neither actually, 
legally, nor morally a dependent upon him, 
whereas his wife was at least legally and 
morally so dependent. The very purpose of 
the act of Congress providing for this class 
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of insurance was ‘to give insurance to those 
who had entered the military and naval 
service and to protect those who were de- 
pendent upon them.’ Helmholz v. Horst 
(C. C. A.), 294 F. 417, 420. The insured 
owed a legal duty to support his wife 
and the most natural thing for him to have 
done under all the circumstances was to have 
named her as beneficiary in his war risk 
insurance, instead of his sister. 


“It is urged on behalf of appellee that 
the change of the beneficiary was not made 
in the manner required by the regulations, 
and that the change could only be made 
in the manner as provided. The regulations, 
however, were largely for the protection of 
the government, and could be waived by 
the government. Deceased was in the mili- 
tary service and made an effort, in good 
faith, to have this policy changed. He applied 
to the officers in charge of that branch of the 
service, requested them to make the change, 
and was given what seemed to him assurance 
that the change either had been or would 
be made. The evidence is convincing that 
the insured intended to change the bene- 
ficiary and name the plaintiff instead of his 
sister as such beneficiary. Mere intention 
so to do is not sufficient, but here this inten- 
tion was followed by acts through which he 
attempted to accomplish this change. Not 
only did the insured express his purpose 
and intention to make this change, but he 
did everything he might ,reasonably have 
been expected to do, under the circumstances, 
to effectuate such change. 

“As said by Mr. Justice Holmes in White 
v. United States, 270 U. S. 175, 46 S. Ct. 
274, 275, 70 L. Ed. 530, in referring to a 
contract of war risk insurance, ‘the insurance 
was a contract, to be sure, for which a 
premium was paid, but it was not one en- 
tered into by the United States for gain. 
All soldiers were given a right to it and the 
relation of the Government to them if not 
paternal was at least avuncular. There was 
a relation of benevolence established by the 
Government at considerable cost to itself 
for the soldier’s good. It was a new experi- 
ment in which changes might be found 
necessary or at least, as in this case, feasible 
more exactly to carry out his will.’ See, also, 
Gregg v. United States (C. C. A.), 15 F. 
(2d) 8. The intention, desire, and purpose 
of this soldier should, if it can reasonably 
be done, be given effect by the courts, and 
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substance, rather than form, should be the 
basis of the decisions of courts of equity. 
The clearly expressed intention and purpose 
of the deceased to have his wife named as 
the beneficiary in this insurance should con- 
trol, and should not be thwarted by the fact 
that all the formalities for making this pur- 
pose effective may not have been complied 
with.” 

In Farley et al. v. U. S., supra, where the 
controversy was whether the deceased, in 
his lifetime, made a regular and legal change 
of beneficiary of his War Risk Insurance, 
the insured applied for and was given a 
blank form with which to change the desig- 
nation of his beneficiary. This was incor- 
rectly filled out; the company clerk penciled 
in the notes on these blanks, but being busy, 
threw them with another pile of papers on 
his desk. No evidence was offered to show 
what was done with the papers and no trace 
of them was found after the insured died. 
After reviewing the authorities, the court 
stated at page 241 of its decision: 

“.. The purpose of the rules, of course, 
is to provide a formula for effectuating the 
change of beneficiary; but they are intended, 
also, largely for the benefit of the bureau 
in order to protect the United States against 
liability of payment to the wrong person, 
or double payment of benefits. Such is 
obviously the intendment voiced by the 
declaration that no change of beneficiary 
shall be valid unless and until it is recorded 
in the Bureau of War Risk Insurance, and 
the admonition that whenever practicable 
the change shall be made upon blanks pre- 
scribed by the Bureau. 

“Military discipline is usually strict and 
rigorous, and in the present instance the 
insured was required to designate the change 
of beneficiary upon blanks prescribed by 
Army regulations. Farley attempted in 
perfect good faith to comply with the regula- 
tions, and procured a blank or blanks desig- 
nated for use in making a proper change 
of beneficiary. 

“None of the blanks were so signed by 
a witness; nor were they filled in at type- 
writing, another requirement imposed upon 
the soldier by Lieut. Steel, who was then in 
immediate charge of the miscellaneous de- 
tachment. 5 

“It is true that the blanks signed by 
Farley and presented to the clerk were not 


HOUUEOULUNTENOUOOUNDUNGONDENONdaTonnonDeneNDeNdOnNdENTONUAUEOOOTOONOTONTOOEOOEOUNLONUNOOOONOEOTONEOODOOOGUEDONOENOOOLONLEOEEDENERIYONEEDENUEAOEAENUEODOOTOVOGLEOTEODEOOOTOODOOTELETOELEOOEADEOEOUAVEOOEOHOUUONEOTONUCOOGOOUOOU TTT UOUOOLEREEOU OHO ED ENO OTONd eT eaenTenenene en even ne eared rennet 


THE SERVICEMAN NAMES 


A BENEFICIARY 


PAGE 965 














filled out as the rules required; neither were 
the two blanks filled in, when signed by 
him, in the presence of the clerk; but Farley 
did exactly what he was directed to do, and 
all he was directed to do, by the clerk in 
charge. Having done this, he went away, 
no doubt feeling fully persuaded that he 
had done all that was required of him for 
formally effectuating change of beneficiary. 
The forms were simple in structure, and all 
that was required was the use of an original 
form, with the designation of the substituted 
beneficiary, and a showing that he or she 
came within the permitted classes of bene- 
ficiaries.” 

This change of beneficiary was not recorded 
in the Bureau of War Risk Insurance. 

In holding that Farley’s change was effec- 
tive and legal, the court said: 

“Now, to conclude, I am persuaded that 
Farley did all that he could reasonably be 
expected to do to perfect his transfer of 
beneficiary under the attending conditions 
and circumstances. The Army officers com- 
pletely dominated his actions, and, in so 
doing, they cannot properly be held to be 
his agents, nor would it be just and equitable 
to treat such Army officers as his agents 
in disposing of the applications, as by the 
regulations required, when left with the 
clerk in the orderly office. If the clerk had 
done his duty under the prescribed regula- 
tions, the duty which was imposed upon him 
by the military authorities, and which he 
customarily observed, Farley would not have 
suffered any default.” 


Bradley Case 


The case of Bradley v. U. S™ is often 
relied upon by opponents of the change of 
beneficiary as a typical case where the evi- 
dence was insufficient to show the necessary 
affirmative action on the part of the service- 
man-insured. In that case the court held 
that, although he indicated his intention so 
to do, the insured had not performed any 
act with intent to change his beneficiary. 
There was a strong dissenting opinion in that 
case, however, by Circuit Judge Phillips, 
which has been commented upon by three 
other Circuit Courts of Appeal. 

In Egleston v. U. S., supra, the Court of 
Appeals for the Seventh Circuit affirmed 
the opinion of the lower court where that 
court said: 
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“Bradley v. United States, supra, is relied 
upon by the mother of the soldier. True, 
the majority in that opinion believed that 
there was not sufficient evidence of affirma- 
tive action upon the part of the [serviceman- 
insured]. Judge Phillips, dissenting, dis- 
agreed. The question was largely one of 
fact and both the District Judge and Judge 
Phillips thought there was sufficient evidence 
of an affirmative act carrying out the inten- 
tion of the soldier. Whatever may have 
been the right factual conclusion there, the 
Court as a whole adhered to the rule that 
if the evidence of the intention of the insured 
is clear and if there is substantial evidence 
of an affirmative act upon his part in execu- 
tion of*his intention, then there has been 
a change of beneficiary.” 

In Shapiro v. U. S.* Circuit Judge Hand 
of the Second Circuit followed the dissenting 
opinion of Judge Phillips in the Bradley case 
as expressing the views of the Second Cir- 
cuit, in the following language: 

“The defendant-appellant relies on the 
opinion of Judge Murrah, speaking for the 
majority of the court, in Bradley v. United 
States, 10 Cir., 143 F. 2d 573, certiorari 
denied, 323 U. S. 793, 65 S. Ct. 429, 89 
L. Ed. 632, from which Judge Phillips dis- 
sented. In the later decision by the Circuit 
Court of Appeals of the Tenth Circuit in 
Collins v. United States, supra, Bradley v. 
United States was distinguished on the facts. 
Each decision dealt with the question whether 
the evidence in the particular case showed 
that the insured had performed an act with 
intent to change his beneficiary. The Bradley 
decision held that he had not (Phillips, J., 
dissenting), and the Collins decision that he 
had. We cannot say that either decision 
differed as a matter of law from the other 
authorities we have cited, or from the con- 
clusion we have reached in the case at bar. 
If the Bradley decision be thought to differ, 
the conclusion reached in the dissenting 
opinion of Judge Phillips accords with our 
own views,” 

Meek,™ with respect to the 
the Fifth Circuit Court of 


In Gann v. 
Bradley case 
Appeals said: 

“The cases of Bradley v. United States, 
10 Cir., 143 F. 2d 573, and Collins v. United 
States, 10 Cir., 161 F. 2d 64, relied upon 
by appellant, are not in conflict with our 
holding here. In both of these cases the 
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‘ 


statements of the soldiers, and the circum- 
stances under which the statements were 
made, were very different from this case. 
In the Bradley case the soldier was killed 
while stationed at Windsor Locks, Con- 
necticut. It was not even contended that 
he had executed or even tried to execute 
a change of beneficiary, and it was proved 
that he had stated to his wife while they 
were in California that he would attend to 
the matter of changing his insurance when 
he got to Connecticut. Here Corporal Ervin 
wrote his brother shortly before his death, 
not that he wanted or intended to change 
his beneficiary, but that ‘. . . J did change 
my insurance tf any one gets it Mom will get 
it all, I didn’t change it because of what 
you said in your letter, I had allready for a 
couple reasons of my own [sic] ...’ [Italics 
supplied.] The above statement in Marine 
Ervin’s letter, which was admittedly gen- 
uine, considering the circumstances under 


which it was made, is almost equivalent to 
a dying declaration. Ervin knew how to 
change the beneficiary of his policy, since 
the record shows without dispute that he 
had changed it once before. His statement, 
therefore, cannot be called a conclusion or 
opinion, but warrants the inference that he 
had already written the Veterans Adminis- 
tration requesting such change before he 
wrote this letter. To hold otherwise is but 
to dispute the sanctity of a soldier’s word 
on the field of battle, as evidenced by a letter 
to his own brother.” 

The Tenth Circuit Court of Appeals, 
which decided the Bradley case, in an opinion 
written after its decision in Collins v. U. S* 
stated with reference to its prior opinion in 
Bradley: “In the Bradley case, the insured 
soldier had taken no affirmative steps to 
bring about a change in beneficiary.” 


[The End] 


FOOTNOTES 


1U. S. C., Title 38, Section 817; U. S. C., 
Title 38, Sections 445 and 551. 


2U.S. C., Title 38, Section 811. 


3U. S. C., Title 38, Section 802 provides: 

“‘(g) The insurance shall be payable only to 
a widow, widower, child (including a stepchild 
or an illegitimate child if designated as bene- 
ficlary by the insured), parent, brother or sister 
of the insured. The insured shall have the 
right to designate the beneficiary or beneficiaries 
of the insurance, but only within the classes 
herein provided, and shall, subject to regula- 
tions, at all times have the right to change the 
beneficiary or beneficiaries of such insurance 
without the consent of such beneficiary or bene- 
ficiaries but only within the classes herein pro- 
vided: Provided, That the provisions of this 
subsection as to the restricted permitted class 
of beneficiaries shall not apply to any national 
service life-insurance policy maturing on or after 
August 1, 1946."" 


*270 U. S. 175, 46 S. Ct. 274, 70 L. Ed. 530. 
5 39 F. (2d) 793. 
* Decided July 12, 1948, 13 CCH Life Cases 280. 


* Roberts v. U. 8. [12 CCH Life Cases 97], 
157 F. (2d) 906 (CCA-4, 1946), cert. den. 330 
U. S. 829; Collins v. U. 8. [12 CCH Life Cases 
407], 161 F. (2d) 64 (CCA-10, 1947), cert. den. 
331 U. S. 859; Mitchell v. U. 8. [12 CCH Life 
Cases 1052], 165 F. (2d) 758 (CCA-5, 1948); 
McKewen v, McKewen [12 CCH Life Cases 1055], 
165 F. (2d) 761 (CCA-5, 1948), cert. den. 68 
U. S. 1530; Gann v. Meek [12 CCH Life Cases 
1080], 165 F. (2d) 857 (CCA-5, 1948); Shapiro 
v. U. 8. [12 CCH Life Cases 1149], 166 F. (2d) 
240 (CCA-2, 1948), cert. den. 68 U. S, 1533. Cf. 
Bradley v. U. 8. [9 CCH Life Cases 1108], 143 
F. (2d) 573 (CCA-10, 1944), cert. den 323 U. S. 


793. Vaughan v. U. S., 78 F. Supp. 494; Flood 
v. U. 8., 73 F. Supp. 420; Hartman v. U. 8., 
78 F. Supp. 227; Cotter v. U. 8. [13 CCH Life 
Cases 209], 78 F. Supp. 495 (1948). 

8’ Supra, footnote 7. 

® [12 CCH Life Cases 11], 68 F. Supp. 222. 

1” [12 CCH Life Cases 1038], 78 F. Supp. 287. 

" Supra, footnote 7. 

2 Civil Action 33645 (DC, D. C.) (unreported). 

1378 F. Supp. 536. 

14 Supra, footnote 7. 

18 [bid. 

% [13 CCH Life Cases 136], 168 F. (2d) 67 
(CCA-7). 

11 Supra, footnote 7. 

18 Regulation 10.3447 of Title 38, Federal Reg- 
ister, Volume 7, page 8364, being a regulation 
by the Veterans’ Administration, provides that: 


“A change of beneficiary to be effective must 
be made by notice in writing signed by the 
insured and forwarded to the Veterans Admin- 
istration by the insured or his agent, and must 
contain sufficient information to identify the 
insured. Whenever practicable such notices 
shall be given on blanks prescribed by the Vet- 
erans Administration. Upon receipt by the Vet- 
erans Administration, a valid designation or 
change of beneficiary shall be deemed effective 
as of the date of execution: ” 

1% {3 CCH Life Cases 695], 110 F. (2d) 836 
(CCA-6). 

20 [12 CCH Life Cases 795], 71 F. Supp. 745. 

2113 F. (2d) 908. 

*2 Supra, footnote 7. 

8 Ibid. 

4 Ibid, 

*% Ibid, 
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CHILTON BRYAN:— 


Some Observations 
on the Problem 
of Insurable Interest 





The author is a member of the 

Houston, Texas firm of Bryan & 

Bryan, specializing in the practice of 
insurance law 


\ ]HEN the insurance industry was still 

in the very early stages of its lusty 
youth, the powers that were, faced with the 
question of how to prevent these potentially 
beneficial institutions from becoming some- 
thing akin to a national lottery, evolved 
the principle that an insurance contract, at 
least a contract of insurance upon property, 
was a contract of indemnity, and that for 
one to recover on such contract he must 
have had an interest in the subject of such 
insurance contract at the time such property 
was damaged or destroyed. This interest 
which the insured was required to possess 
at the date of the loss we have come to 
describe as an “insurable interest.” 


Necessity Unquestioned_ 


While the idea of the necessity of an 
insurable interest has not been seriously 
attacked for many decades, the question of 
whether a given set of circumstances dis- 
closes an interest which will qualify as an 
insurable interest has’ remained a fruitful 
source of litigation to the present day. It 
is, of course, manifestly impossible ade- 
quately to discuss even a substantial propor- 
tion of the myriad facets which the subject 
of insurable interest presents to even the 
casual student of the subject. Therefore, 
I will content myself with a very brief state- 
ment of the general rule concerning the 
necessity of an insurable interest and then con- 
fine myself to short discussions concerning the 
application of the rule to a few of the re- 
lationships with which we are in daily contact. 
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Generally speaking, the term “insurable 
interest” is applied to that interest which 
the law requires a person making a contract 
of insurance to have in the thing insured 
in order that the contract creating rights 
and duties so highly dependent upon chance 
may escape the condemnation registered 
upon wagers.’ Of course, when the house- 
holder insures his furniture or when a mer- 
chant insures his stock of merchandise, 
property in which they possess the full 
beneficial ownership, the problem of “insur- 
able interest” reaches an irreducible mini- 
mum and passes unnoticed. It is those 
situations in which the relationship between 
the insured and the property insured is far 
less than the entire beneficial ownership that 
the problem of insurable interest becomes 
difficult, and interesting. How tenuous can 
this relationship become and yet be adequate 
was the question propounded to Lord Eldon 
in the famous case of Lucena v. Crauford,’ and 
which prompted him to frame this statement: 


“Suppose A. to be possessed of a ship 
limited to B. in case A. dies without issue; 
that A. has 20 children, the eldest of whom 
is 20 years of age; and B, 90 years of age; 
it is a moral certainty that B. will never 
come into possession, yet this is a clear 
interest. On the other hand, suppose the 
case of the heir at law of a man who has an 
estate worth £20,000 a year, who is 90 years 
of age; upon his death-bed intestate, and 
incapable from incurable lunacy of making 
a will, there is no man who will deny that 
such an heir at law has a moral certainty of 
succeeding to the estate, yet the law will not 
allow that he has any interest, or anything 
more than a mere expectation.” 





1 Footnotes appear on pp. 971-972. 
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Creditor’s Lien 


One of the most common situations in 
which a person possessing less than the 
entire beneficial ownership in property might 
desire to insure such property is when one 
person holds a lien upon property owned by 
another. It is generally held that a simple 
contract creditor has no insurable interest 
in the property of his debtor; * but where the 
creditor has a lien upon specific property, 
it is universally recognized that such credi- 
tor has an insurable interest in such specific 
property.* It would seem that the manner 
in which such lien came into existence would 
be immaterial. Thus, the judgment creditor, 
the chattel mortgagee or the mechanic with 
a common-law lien for labor performed 
would stand on an equal footing. It seems 
well settled that the lienholder may main- 
tain an action on the policy in his own name 
whether he is actually the named assured or 
whether he is merely named as a loss payee.’ 
Although at first blush there appears to be 
some inconsistency in the cases concerning 
the amount recoverable by the lienholder in 
a: suit by him, the general rule that a policy 
of insurance is a contract of indemnity holds 
good and he will be limited to a recovery 
coextensive with the extent of his interest 
in the subject matter insured. The cases. 
which appear to express a contrary rule will 
usually be found to impose upon the lien- 
holder who is allowed to recover an amount 
in excess of his lien interest, the obligation of 
remitting over to the lien-debtor such excess.’ 


Interest of Bailee 


One of the most common relationships in 
the business world is that of bailee and 
bailor, and it has become firmly established 
that a bailee of property has an interest 
therein which will permit him to insure the 
subject matter of the bailment. In American 
Security Company of New York v. Normandy 
State Bank Circuit Judge Gardner used the 
following language: 

“Any bailee or person in custody of 
property and responsible for it may take 
insurance in his own name, and in the event 
of loss may recover the full amount named 
in the policy up to the value of the property.” 

This rule has been held applicable as to 
carriers,’ to warehousemen,” to commission 
merchants,” and to agents having the care 
and management of their principal’s prop- 





erty, with the power to dispose of it, and 
being held accountable for the proceeds 
thereof.” In all these divers situations, it 


.is held that the person in the position of 


the bailee may maintain the action on the 
policy in his own name and may recover 
the full face of the policy up to the value 
of the property lost or destroyed.” 
However, here again the underlying prin- 
ciple of indemnity exerts itself and the 
courts rule that the bailee may retain of the 
proceeds only an amount commensurate 
with his own loss, the balance being held by 
him as trustee for the benefit of the bailor.“ 


Pledgees and Trustees 


It is readily apparent from the above dis- 
cussion that one in the position of a pledgee 
has an insurable interest in the property 
pledged,” the pledgee assuming the charac- 
teristics of both the lienholder and the bailee. 


A common, situation in which the question 
of insurable interest might arise is where A. 
holds certain property in trust for B., and 
A., the trustee, is invested with full legal 
title while the full beneficial ownership of 
the property remains in B., the cestut que 
trust. Although A. is in possession and 
control of the property, he would not ordi- 
narily be responsible to B. should the prop- 
erty be destroyed without fault on his part. 
In such a situation, it seems well settled 
that the trustee has an insurable interest 
in the subject matter of the trust.“ How- 
ever, it has been held that a trustee who 
was not in possession of the subject matter 
of the trust and who had no right to pos- 
session had. no insurable interest in the sub- 
ject matter of the trust.” The trustee may 
maintain an action on the policy and recover 
the full proceeds thereof; but, of course, 
following the principle of indemnity, the 
trustee holds such proceeds in trust for the 
benefit of the cestui que trust, the holder of 
equitable title to the subject matter of the 
trust, and the latter has an insurable interest 
therein which will enable him to insure such 
property in his own name.” This question 
has, however, been answered to the contrary, 
an Illinois court holding that no one other 
than the trustee has an insurable interest in 
the property.” 


Executors and Administrators 


There are several other instances which 
bear some resemblance to the trust situation 
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which it might be well to mention. Thus, it 
has been held that an executor in possession 
and control of property has an insurable 
interest in such property,” and the same 
considerations apply as to administrators.” 
In the case last cited, the Court used the 
following language: 


sts we are of the opinion that an 
administratrix, as such, has an insurable 
interest in any property which belonged to 
her decedent, at least so long as her admin- 
istration lasts, and especially so if the estate she 
represents is insolvent or there are not enough 
personal assets with which to pay debts.’ 


The case of Imperial Assurance Company 
v. Livingston™ presents an extremely inter- 
esting fact situation concerning a problem 
of insurable interest. The facts briefly were 
these: A petition of bankruptcy was filed 
against A. and on the same date B. was 
adjudicated a bankrupt and C. was elected 
and qualified as trustee. Between the date 
C. became trustee and the date B, relin- 
quished the property in his possession to C., 
B. effected insurance on the property and 
the property was destroyed by fire. The 
Bankruptcy Act places title to the bank- 
rupt’s estate in the trustee upon his qualifi- 
cation. The contention was made that after 
the qualification of the trustee there was no 
insurable interest in the receiver and that 
the policies effected by him were void from 
their inception. This contention was re- 
jected by the Court in the following language : 
“Where an officer has actual possession and 
custody of property which it is his duty to 
protect and conserve, he has a sufficient 
insurable interest to afford such protection.” 


It is obvious that the reasoning used by 
the Court in this case would apply equally 
well to an officer of the court in possession 
of property under a writ of sequestration or 
a writ of attachment. Of course, the under- 
lying principle of indemnity would force the 
conclusion that the proceeds of a policy 
issued under such circumstances would be 
paid to the officer merely as trustee for the 
use and benefit of the person actually damni- 
fied by the destruction of the property. 


Inception or Time of Loss? 


The cardinal principle that a contract of 
insurance is a contract of indemnity necessi- 
tates the universally recognized rule that in 
order to effect a recovery on an insurance 
policy, the assured must show that he holds 


an insurable interest in the subject of the 
policy at the time of the loss, Nonetheless, 
there seems to be some contrariety of opin- 
ion as to whether it is necessary for such 
interest to exist in the assured at the time 
of the inception of the contract of insurance 
as well as at the time of the loss. It would 
seem that a large majority of the cases 
espouse the rule that an insurable interest 
must exist in the assured both at the incep- 
tion of the contract and at the time of the 
loss.* The ruling adapted by these courts 
is well put by the Delaware Court in Draper 
v. Delaware State Grange Mutual Fire Insur- 
ance Company: * 


“If no insurable interest of the insured 
property can be shown at the time of its 
destruction, he, of course, can show no loss, 
and if he shows no insurable interest in the 
inception of the contract or during the risk, 
he fails to disclose a valid contract of insur- 
ance. A contract of insurance is a contract 
of indemnity, and its objective is to avert a 
loss rather than allow a gain. A policy of 
insurance against loss of property in which 
the assured has no interest, therefore, amounts 
to a wager, and wager policies are void on the 
ground that they are contrary to public policy.” 


It would appear to the writer that this 
view represents the most logical approach 
to the question; however, there are cases 
which indicate that even though the assured 
possesses no insurable interest in the sub- 
ject insured at the date of the inception o. 
the contract of insurance, he could recover 
if he could show his interest existing during 
the risk and at the time of the loss.* At 
first thought it would seem that these cases 
are supported by the instances where an 
open policy is secured on a stock of mer- 
chandise, since at the time of the loss the 
policy usually covers goods and merchandise 
in which the assured had no interest at the 
time of the inception of the policy. How- 
ever, reflection will disclose that in such in- 
stances, the coverage is not intended to at- 
tach to specific items but to one composite 
article, i. e., the “stock of merchandise” 
which was in fact im esse and in which the 
insured had an insurable interest on the date 
of the inception of the policy. Although this 
stock of merchandise may, by continuing 
mutation, undergo frequent alteration, it re- 
mains the subject insured and in which the 
assured had an insurable interest at the time 
of the contract. 
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Extinguishing Insurable Interest 


The manner and methods by which one 
might lose or divest himself of his insurable 
interest in specific property are naturally 
myriad, the most common manners of ex- 
tinguishing such insurable interest probably 
being by sale, transfer or assignment of the 
subject of the contract of insurance. An 
equally effective way of divesting one’s self 
of an insurable interest would be to dispose 
of the subject of the contract of insurance 
by gift. Perhaps the extinguishment is not 
so clear-cut where the assured makes a 
conditional gift of the subject of a contract 
of insurance to a third party. This ques- 
tion was squarely before a Texas appel- 
late court in the recent case of Ludeau v. 
Phoenix Insurance Company [6 CCH Fire 
AND CASUALTY CASES 484],” which case pre- 
sents an interesting situation both factually 
and legally. Briefly, the facts were as fol- 
lows: The plaintiff insured a diamond ring 
for the sum of $1,500.00 under what is com- 
monly known as an “all risk” policy. After 
the policy was effected, the plaintiff pre- 
sented this ring to his fiancee as an engage- 
ment ring. Before the expiration date of 
the policy, the ring was stolen from plain- 
tiff’s fiancee. Shortly after such theft, plain- 
tiff broke his engagement and thereafter 
brought suit on the policy. Defendant in- 
surance company defended the suit on the 
ground that plaintiff’s insurable interest had 
been extinguished by his gift. Plaintiff took 
the position that the gift of the ring had 
been conditioned upon the consummation of 
the engagement by marriage and that prior 
to the consummation of such engagement 
he retained an insurable interest in the ring. 
The Court held that the only condition 





under which plaintiff would have been en- 
titled to a return of the ring would be if 
plaintiff’s fiancee had broken her engage- 
ment with plaintiff and refused to marry 
him. The evidence did not disclose such 
a situation; rather it disclosed that plain- 
tiff’s fiancee was at all times prior to the 
loss ready, willing and able to marry him. 
The Court then proceeded to hold that plain- 
tiff’s insurable interest had been extin- 
guished by the conditional gift, thus barring 
him from a recovery on the policy. 

It will be noted from the foregoing dis- 
cussion that the writer has paid no par- 
ticular attention to the type of policy 
involved, and, indeed, it may be safely stated 
that, eliminating policies of life insurance 
and policies of strict marine insurance, the 
courts of this country have made no distinc- 
tion as to the type of the policy, but have 
held that the foregoing rules apply uni- 
formly to all types of insurance. It is 
heartening to see that, compared with many 
other phases of insurance law, there exists 
a remarkable uniformity in the cases from 
the various states. This is undoubtedly true 
simply because of the fundamental nature of 
the cases involved. The courts have, almost 
without exception, expressed the desire to 
make available the protection offered by in- 
surance to any class of persons which has a 
legitimate interest to protect, drawing the 
lien in such a manner as to bar only those 
whose interest is either nonexistent or of so 
tenuous a nature that the motives of the 
applicant are open to suspicion. The writer 
submits that this attitude is an eminently 
correct one which is well fitted to meet the 
complications of our present day business 


world, [The End] 
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Need for Auto Title Law in New York 


To assure purchasers that their vehicles have not been stolen and that they 
are free from other encumbrances, New York State needs an automobile title law, 
Charles D. Henderson, executive vice-president of the New York State Automo- 


bile Dealers suggested. 


Enactment of a statute barring registration of any motor 


car unless the registrant presents a clear certificate of title would prevent many 


abuses of today. 


At the present time New York is the only major state without 


a title law and hence is used as a dumping ground for many stolen cars. 


Commissions and Rating Legislation Discussed 


In a recent talk before the Surety Association of America in New York City, 
Insurance Commissioner Harrington of Massachusetts declared that the rating 
bills offer no protection to those companies who would fix commissions in con- 


cert. 


Hence, without specific legislation, authorizing action in concert with respect 


to commissions, the matter of commission agreements continues to be subject to 


negotiation between the individual company and the insurance agent. 


“T see no 


violation of law arising from a conference between the representatives of an indi- 
vidual company and the representatives of an agency group, concerning the sub- 


ject of commissions. 


This situation differs from the ex parte agreement of a group 


of companies to determine the commission allowances which will be paid by all 
of them to all agents regardless of the extent or quality of service rendered.” 


Supreme Court Rules on “Destruction by Fire” 


The United States Supreme Court denied a petition of certiorari to the 
United States Court of Appeals for the Sixth Circuit in the case of Roberts v. Com- 
mercial Casualty Insurance Company, and in so doing, upheld the beneficiary’s con- 
tention that double indemnity was payable when the insured dies “in consequence 
of the destruction by fire of a building while the insured is therein” if the building 


is only partially destroyed. 


burned, and these were not destroyed. 


The insured had died from burns received as a result 
of a fire originating in a hotel room he occupied. 
The Circuit Court had held that a hotel 


Only three rooms were actually 


suite was a building within the meaning of the policy and that it was destroyed in 
that it was rendered unfit for human habitation. 
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AIR LAW 


Conflict of Laws and International Carriage 


By 
KENNETH R. THOMPSON 


This is the fourth in a series of articles by Mr. Thompson, expert and 
authority on this subject. He is a member of the firm of Mendes & Mount, 
New York City. 


2 DATE, this series of articles has 
attempted, among other things, to out- 
line the conflict of laws on this subject; it 
has discussed English, Canadian and Amer- 
ican law and has introduced the terms of 
the Warsaw Convention and its general 
application in connection with international 
carriage. In the last discussion it set forth 
what importance the “ticket” or “air way- 
bill” had as a foundation for the carrier’s 
limiting its liability under the convention. 
(INSURANCE LAw JouRNAL, July, 1947, p. 579; 
December, 1947, p. 1077; August, 1948, 
p. 627.) 


If the carrier accepts a passenger who 
has no ticket, or if it accepts baggage with- 
out giving a baggage check, or if it accepts 
goods without an air waybill having been 
made out, or if any of these instruments do 
not contain a statement that the transporta- 
tion is subject to the rules relating to lia- 
bility established by the Warsaw Convention, 
the carrier is not entitled to avail itself of 
those provisions of the Convention which 
exclude or limit its liability. 


The Suit—Venue—Parties 


When the plaintiff brings suit under the 
Warsaw Convention, he must bring his 
action for damages in one of several juris- 
dictions: either in the territory of one of 
the contracting parties, or in the domicile 
of the carrier, or its principal place of busi- 
ness, or where it has a place of business 
through which the contract has been made, 
or at the place of destination, Questions of 
procedure are governed by the law of the 


court to which the case has been submitted. 
(Articles 28 and 29.) 

In the case of a suit arising out of de- 
struction, loss, damage or delay in the 
carriage of baggage or goods, the passenger, 
consignor or consignee may take action 
against the carrier who was performing the 
transportation at the time and which gave 
rise to the cause of action; the passenger 
can sue the first or last carrier; the con- 
signor may sue the first carrier and the 
consignee the last carrier. Carriers in- 
volved are jointly and severally liable to 
the plaintiff. 

In the case of “international transporta- 
tion” a passenger or his representative can 
bring suit only against the carrier who was 
transporting at the time the accident or 
delay occurred, except in a case where by 
express agreement the first carrier had as- 
sumed liability for the whole journey. 


Each jurisdiction in which suit is brought 
has its own provisions as to the theory of 
plaintiff’s right of action. 


The Convention does not set forth who 
shall bring the action or benefit by any re- 
covery for wrongful death. Under Amer- 
ican law if the case involves death on the 
high seas, the Death on the High Seas Act 
may be employed; otherwise the death act 
of the state in which the accident hap- 
pened may govern. (INSURANCE Law JourR- 
NAL, November, 1944, p. 644.) 

If each contracting party to the Conven- 
tion were to supply by special legislation 
the matters the Convention omits, nationals 
dealing with each other would know, ac- 
cording to the law of the particular juris- 
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diction, just who were permitted to bring 
actions and from whom releases were to be 
taken in settlement, so that claims could be 
brought safely to a close. 


Limits of Recovery—Passenger 


It appears that Canada some time ago 
considered (Canada finally adhered to the 
Convention, June 10, 1947.) and some of the 
South American countries still consider that 
the United States death limit of $8,291.87 
for a passenger is too high. On the other 
hand, there are some in Great Britain and 
the United States who are in favor of in- 
creasing the limit. By special contract the 
carrier and the passenger may agree to a 
higher limit of liability. Of course, if the 
plaintiff can produce the necessary evidence 
to warrant the court in instructing the jury 
on the question of “wilful misconduct” 
(dol) on the part of the carrier and the 
jury finds that the carrier was guilty of 
“wilful misconduct,” the limitation no 
longer applies, and the jury may render a 
verdict over the amount of the limitation 
and within a range that a trial judge or an 
appellate court may not consider excessive. 

An appellate court may find that a trial 
court committed error in charging the jury 
on the question of “wilful misconduct” 
when, as a matter of law, there was not 
sufficient evidence in the record to support 
such a charge. In a recent trial, the court, 
on the point of “wilful misconduct” charged 
the jury as follows: 

“This Convention, however, has this fur- 
ther provision: ‘The carrier shall not be 
entitled to avail himself of the provisions 
of this Convention which exclude or limit 
his liability, if the damage is caused by his 
wilful misconduct, or by such default on 
his part as, in accordance with the law of 
the Court to which the case is submitted, 
is considered to be equivalent to wilful 
misconduct.’ 


“Now, wilful misconduct is not, as I have 
said, merely misconduct, but wilful miscon- 
duct. So if the carrier, or its employees or 
agent, wilfully performed any act with the 
knowledge that the performance of that 
act was likely to result in injury to a pas- 
senger, or performed that act with reckless 
and wanton disregard of its probable con- 
sequences, then that would constitute wilful 
misconduct; and if the result of that wilful 
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misconduct was injury to Mrs. Ulen, then 
her recovery would not be limited by this 
sum of some eight thousand dollars. 


“There has been evidence which the plain- 
tiff contends tends to show violation of cer- 
tain regulations or rules which have been 
promulgated for the safety of air travel, 
and the plaintiff claims, as I have said, that 
some of these regulations or rules were 
violated by the defendant, or its agents or 
employees. 

“Now, the mere violation of one or more 
of those rules or regulations, even if inten- 
tional, would not necessarily constitute 
wilful misconduct, but if the violation was 
intentional with knowledge that the viola- 
tion was likely to cause injury to a pas- 
senger, then that would be wilful -misconduct, 
and likewise, if it was done with a wanton 
and reckless disregard of the consequences.” 

. 2 Oe @ 


“The burden of proof is upon the plain- 
tiff so far as this question of wilful mis- 
conduct is concerned, that is to show by 
a fair preponderance of the evidence that 
the defendant, its agents or employees, were 
guilty of wilful misconduct, as I have 
defined it, which caused the injuries to the 
plaintiff.”"—Bailey, D. J., in Ulen v. Amer- 
ican Airlines, Inc., 1948 USAvR 161, 163. 


Ulen Case 


The case of Violet Ulen for personal in 
juries and property damage sustained by 
her, and that of Francis Ulen, her husband, 
for medical and other expenses resulting 
from his wife’s injuries and for loss of her 
services, were tried together in the District 
Court. Francis Ulen obtained a verdict of 
$2,500; on the basis of the court’s instruc- 
tion, as stated above, Violet Ulen was 
awarded $25,000 by the jury. 

The ultimate outcome of these cases will 
have a very important bearing on aviation 
law and insurance. It is probably true that 
the sympathy of a jury will, in the great 
majority of cases, be with a plaintiff. If a 
court in such a case will allow a case to 
go to the jury on the basis that there is 
some evidence in the record on which the 
jury may find “wilful misconduct” or “dol”, 
it will probably be seen that the $8,291.87 
Warsaw limit will be exceeded quite often 
and large verdicts brought in. A multiply- 
ing of these verdicts by twenty or forty or 
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sixty for the toll of a particular disaster, 
will create a situation that will be reflected 
quickly in insurance rates and the conse- 
quent increase in the cost of air travel. 


Only the issue of the amount of damages 
was submitted to the jury in the Ulen case. 
The plaintiff, before the jury came into the 
case, had served fifty-three interrogatories 
on defendant which had been answered. 
Subsequently, judgments were entered in 
favor of both plaintiffs on plaintiffs’ motions 
for summary judgment based on defend- 
ant’s answers to the interrogatories and the 
pleadings. The defense, at a late stage of 
the litigation, pleaded (a) unavoidable acci- 
dent caused by weather conditions, (b) act 
of God, (c) causes of action subject to 
Warsaw Convention, (d) accident the re- 
sult of peril of aircraft flight assumed by 
plaintiffs. The defendant was given the 
opportunity to go before the jury only on 
the question of damages. 


Article 20 (1) of the Warsaw Conven- 
tion, provides as follows: 

“The carrier shall not be liable if he 
proves that he and his agents have taken 
all necessary measures to avoid the dam- 
age or that it was impossible for him or 
them to take such measures.” 


The summary judgment blanketed the 
consideration of defendant’s proof concern- 
ing these “measures.” 


Under Article 22 of the Convention, the 
liability of the carrier for each passenger 
is limited to the sum of 125,000 francs 
(about $8,955.20). It would seem that, when 
a statute provides a “limit,” there is only 
one cause of action or one recovery and 
that a separate verdict for Francis Ulen 
in the Ulen case would not be in order if 
the Warsaw Convention limitation applied 
to the case. 


Meaning of ‘Wilful Misconduct” 


The most important point in the Ulen 
case, however, is the matter of what con- 
stitutes “wilful misconduct” (dol). 

Article 25 (1) of the Convention reads as 
follows: 

“(1) Le transporteur n’aura pas le droit 
de se prévaloir des dispositions de la présente 
Convention qui excluent ou limitent sa re- 
Sponsabilité, si le dommage provient de son 
dol ou d’une faute qui, d’aprés la lot du 
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tribunal saisi, est considérée comme équiva- 


lente au dol.” (49 Stat. 3006.) 


The judge presiding over the jury in the 
Ulen case defined “wilful misconduct” 
(dol) to be equivalent to intentional viola- 
tion of a rule or regulation “with knowl- 
edge that the violation was likely to cause 
injury to a passenger,” or, “if done with a 
wanton and reckless disregard of the con- 
sequences.” A judge sitting in some other 
jurisdiction may give a different definition 
in his charge to a jury when the next case 
arises. (Article 25 (1).) 


It appears that “dol” was a word of 
special choice when the terms of the Con- 
vention were being discussed and were in 
the making. 


To the language student the word “dol” 
may always imply deliberate and intentional 
wrongdoing. 

“Dol” implies evil intent, if it is a positive 
notion of will, while gross negligence 
(“faute lourde”) can be a negative notion. 


Sir Alfred Dennis, the English delegate, 
who played a great part in formulating this 
article of the Convention, said at an inter- 
national conference: 


“We have assumed that the meaning of 
this expression had to be restricted to the 
case of an act perpetrated deliberately with 
the purpose to cause harm or damage, for 
instance, if a man who is in charge of 
baggage, opens it with the intent to steal, 
this is an intentional act . . : 


French delegate Ripert indicated it was not 
desired to substitute “faute lourde” (gross 
negligence) for “dol” (deliberately causing a 
damage or fraud). 


It would seem that wilfulness and negli- 
gence are incompatible terms (Gallegher v. 
Davis, 183 Atl. 620). The mtsconduct, not 
merely the conduct, must be wilful (Lewis 
v. Great Western Railway Company, 3 Q. B. 
Div. 195 (1877)). A court could hold that 
there should be presented to the jury the 
question of “dol” only when there is suf- 
ficient competent proof in the record that 
the carrier or his agents had the intention 
to cause the damage or injury. A court 
could also require that a complaint must 
allege wilful misconduct on the part of the 
defendant before the matter could even be 
entered for consideration before a tribunal 
of fact. 
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The official text of the Warsaw Conven- 
tion is in French. The translation “wilful 
misconduct” goes back to the text. The 
framers of the text can throw light on the 
meaning of an important word. A court 
sitting in a particular jurisdiction is not at 
liberty to give any construction it sees fit 
to the words “wilful misconduct.” The use 
of the word in a charge must conform with 
the underlying ideas set forth in the text. 

The mere allegation of negligence or un- 
skillful operation may not be enough, even 
though a defendant is quite late in intro- 
ducing the terms of the Warsaw Conven- 
tion as a defense in the case and the plaintiff 
may be relying on the Convention’s raising 
a presumption of liability in the case against 
the airline. 

Even if a defendant plans an ill-fated 
flight with knowledge that it violates air 
safety regulations, the plaintiff may still 
have to show that it has acted under the 
supposition that it might be mischievous 
and with indifference to duty to ascertain 
whether it was mischievous or not (Lewis 
case, supra). There may be enough in the 
record to find negligence, but there must 
be sufficient proof on which a jury can find 
that the defendant is guilty of reckless care- 
lessness and does not care what the results 
of its carelessness may be (Forder v. Great 
Western, 2 K. B. 532 (1905)). There should 
be adequate proof by the plaintiff to show 
that the defendant acted in such a way that 
the conclusion could be drawn from the 
proven facts, i. e., that it had wilful dis- 
regard for consequences of its act. It is 
difficult to show that a pilot acted with 
wilfulness or wantonness and utter disre- 
gard for consequences. The stubborn fact 
is, if he is sober and sane, he has his own 
“neck at stake.” 

This thought finds some support in the 
decision of Phillips, C. J. in the recent case 
of Bratt, Admx. v. Western Air Lines [2 Avi. 
14,701], 1948 USAvR 500, 502 (CA-10, July 
30, 1948), when he said: 

“It is a well-settled principle that the 
instinct of self-preservation and the dispo- 
sition of men to avoid personal harm con- 
stitutes a basis for the presumption that a 
person killed in an accident was in the 
exercise of ordinary care.” 

This idea (or presumption) is not com- 
patible with a charge of “wilful misconduct.” 

A jury could probably find wilful mis- 
conduct if a defendant exhibited a con- 
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scious indifference to consequences and if 
proof of this fact were in the record; there 
must be no mere speculation about it. It is 
difficult for a plaintiff to show such facts 
in a record. 

In the Ulen case the plaintiff contended 
that the defendant’s conduct showed negli- 
gence in conducting the flight at an eleva- 
tion in violation of safety regulations: 1,000 
feet too low if flying night contact rules 
and 3,000 feet too low if flying night instru- 
ment rules. Defendant proved that they 
repeatedly approved flight plans which were 
along these lines and no accidents had 
happened. 

Such conscious conduct on the part of a 
defendant would indicate that the defend- 
ant was not acting with reckless disregard 
of its passengers’ safety, yet a tribunal of 
fact could find that the defendant was guilty 
of negligent conduct. 

When an accident occurs, some claimants, 
having reached the conclusion that the case 
is governed by the Warsaw Convention, 
seem to assume that they are automatically 
entitled to the full limit provided, when, as 
a matter of fact, they must show affirma- 
tively their true damages which may or may 
not be up to the limit stated in the Conven- 
tion. Unless, as pointed out above, the 
claimant has agreed with the carrier on a 
basis that may exceed the limit provided, 
he is not in a position to collect any greater 
sum than the amount provided as the limit 
of liability. 

A driver of an automobile may proceed 
at forty miles an hour daily along a high- 
way where the speed limit is twenty miles 
an hour, and each day he knows that he is 
violating the speed law. Finally the day 
comes when he meets with an accident. He 
could be found guilty of negligence, but it 
probably would require much stronger proof 
to establish “wilful misconduct” on the part 
of the driver or reckless disregard for the 
safety of any passengers he might have with 
him in his automobile, even though it was 
proved that he continuously violated the 
speed law each time he went over this par- 
ticular highway. 


Baggage 

In the transportation of checked baggage 
and of goods, the liability of the carrier 
is limited to $16.58 per kilogram (about 
2.2 pounds), unless the consignor, at the 
time when the package was delivered to 
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the carrier, made a special declaration of 
the value and paid a supplementary sum if 
it were required, In such a case the carrier 
is liable to pay a sum not exceeding the 
declared sum, unless the carrier proves that 
that sum is greater than the actual value 
to the consignor at delivery. 

In the case of objects in the passenger’s 
possession which he himself takes charge 
of, the liability of the carrier is limited to 
$331.67 per passenger. 

It will be seen, therefore, that a pas- 
senger, by special contracts, may increase 
the general limits in respect to his person 
and baggage. 


Defenses 


Aside from the limitations set forth above, 
under the Convention the international air 
carrier has the additional defenses of: 

(a) Contributory Negligence. If the car- 
rier proves that the damage was caused by 
or contributed to by the negligence of the 
claimant, the court, following its own law, 
may exonerate the carrier wholly or partly 
from its liability. 

(b) No Proof of Carrier's Negligence. If 
the carrier proves that he and his agents 
have taken all measures necessary to avoid 
the damage, or that it was impossible for 
the carrier or its agents to take such meas- 
ures, the carrier can escape liability. 

(c) Pilot Error—In Respect of Goods. In 


the carriage of goods and baggage the car- 





rier cannot be held liable, if it proves that 
the damage was occasioned by an error in 
piloting, in the handling of the aircraft or 
in navigation and that, in all other respects, the 
carrier and its agents had taken all neces- 
sary measures to avoid the damage. 


(d) Failure to Complain in Time—In re- 
spect of Goods and Baggage. If the person 
entitled to the delivery of baggage or goods 
accepts it without complaint, this constitutes 
prima facie evidence that the same was de- 
livered in good condition and in accordance 
with the document of transportation. 

After receipt, if the person does not com- 
plain within three days in the case of 
baggage, within seven days in the case of 
goods, or within fourteen days in the case 
of delay, no action may be brought against 
the carrier, except in the case of fraud on 
the part of the carrier. 

Every complaint must be made in writing 
upon the document of transportation or by 
separate notice dispatched in writing within 
the time stated above. 


(e) Limitation of Time. If the claimant 
does not bring his action within two years, 
his right to damages is extinguished. The 
two years are reckoned from the date of 
arrival at the destination, or from the date 
on which the aircraft ought to have arrived, 
or from the date on which the transporta- 
tion stopped. [The author will continue his 
interesting series dealing with air law in a 
future issue. ] 
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Personal Liability 
of City Council Members 


By A. D. JENSEN 


RE THE INDIVIDUALS who com- 

prise the membership of the city council 
of a city liable for damages as individuals 
for failing to keep the temperature of the 
city jail above the freezing point and for 
neglecting to appoint a keeper for the jail 
whose duty it would. be to perform such 
function, when such omission results in the 
freezing of a prisoner’s feet, when it is 
alleged that the individual members had 
knowledge of the conditions existing? This 
question was placed squarely before the 
Supreme Court of Nevada on appeal in a 
recent case.’ The lower court sustained a 
demurrer to the plaintiff’s complaint, with- 
out opinion. 


Plaintiff had been arrested and imprisoned 
by the city police and the complaint alleged 
unlawful arrest. However, the question of 
false arrest was not argued on the hearing 
of the demurrer? The precise question was 
the councilmen’s individual liability in fail- 
ing to provide the necessary heat, as a 
direct result of which the plaintiff's feet 
froze and amputation of certain portions of 
the toes was necessitated. Plaintiff's com- 
plaint sought redress solely against the indi- 
vidual councilmen. Neither the municipality 
nor the board of councilmen as such was 
made a defendant. 

The city charter of Reno provides: “The 
city council, among other things, shall have 
power: * * * Fourth: To provide and 
maintain a city prison, and provide for the 
guarding, safekeeping, care, feeding, and 
clothing of the city prisoners.”* The Su- 
preme Court, in construing this provision, 


1 Footnotes appear on pp. 982-983. 


held that it imposed no personal liability 
on the individual councilmen; that the im- 
munity of the council extended to its mem- 
bers; ‘* that the failure to appoint a keeper, 
in the absence of a showing of corruption 
or malice, was a lapse in a discretionary 
duty ;° and that failure to exercise the duty 
afforded no ground for personal liability. 
Neither statute nor ordinance provided ex- 
pressly that the duty of maintaining the 
prison, if established, should fall on the ap- 
pointed keeper, police chief, or the city 
council, 


Sovereign Immunity 


Perplexing problems of tort law arise 
when public officers commit errors, in the 
performance of official duties, causing injury 
to private personal or property rights. The 
boast of the common law was that no man 
was above the law administered by the ordi- 
nary courts, and that “color of office” cre- 
ated no immunity.’ “In tenacity this principle 
has been paralleled by, and is no doubt in 
part a consequence of, that of the sovereign’s 
own immunity.”" The concept that “the 
king can do no wrong” became fully estab- 
lished as law in the sixteenth century.® 
“When the individual sovereign was re- 
placed by the broader conception of the 
modern state, the idea was carried over that 
to allow a suit against a ruling government 
without its consent was inconsistent with 
the very idea of supreme executive power.” ” 
Statutes in many states allow suits against 
the sovereign, but in the main, it is not 
liable for the torts of state agents.” The 
rule of sovereign immunity has been vigor- 
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ously condemned by some writers as being 
a relic of past centuries,” and some jurisdic- 
tions have, by statute, abrogated the im- 
munity and made the sovereign amenable 
to private suit for the torts of its servants 
or agents.” 


Dual Character of Municipality 


Municipal corporations are regarded by 
the courts as having a dual character. On 
the one hand they are subdivisions of the 
state, endowed with governmental powers 
and charged with governmental responsi- 
bilities. On the other they are corporate 
entities and exercise many of the powers of 
a private corporation. This dual character 
has given the courts a great deal of difficulty 
and has left the law in a state of hopeless 
conflict. The rule is unmistakably laid 
down in numerous very respectable and 
well-reasoned authorities that a munici- 
pality, while engaged in the exercise of its 
police power and acting in the performance 
of a governmental function, is not liable to 
respond in damages for the negligent omis- 
sions or commissions of its officers which 
result in damages to an individual.” How- 
ever, where injury results to an individual 
at the hands of an officer engaged in a “pro- 
prietary” function, the municipality has been 
held liable.” 


Governmental Functions 


Functions that are “governmental” or 
“proprietary” do not admit of easy classifi- 
cation and the authorities are not in com- 
plete agreement.” Generally the courts 
have held a failure to enact and enforce 
laws,” or to take the proper course in the 
exercise of a discretionary function,” is an 
omission of a governmental function and 
refused to hold the municipality liable. More- 
over, the municipality is not liable for the 
torts of police officers or firemen; nor is the 
doctrine of respondeat superior or that of a 
ratification ® of tortious acts by the city appli- 
cable. So, too, measures for the protection 
of the public health,” public schools,” create 
no liability because the municipality is ex- 
ercising a governmental function. The 
great weight of authority agrees that a 
county, as distinguished from a municipal- 
ity, is not liable to an individual for in- 
juries sustained by imprisonment in an 
unhealthful or unfit prison,” on the theory 


that erection and maintenance of prisons is 
a governmental function.” Generally, but 
with some dissent,* the same immunity is ac- 
corded to municipalities.” 


Hierarchy Factor 


Amenability of public officers to private 
suit for torts committed in the exercise of 
their duties depends upon their positions in the. 
hierarchy of government officialdom, and 
the nature of the tortious act. Judges in 
performance of their judicial functions have 
been accorded absolute immunity, even 
though their conduct may have been dic- 
tated by malice.” 

Officers occupying lowér positions of the 
hierarchy are not so favored in the eyes of 
the law.” Nice distinctions are drawn as 
to the nature of the wrong. Thus, some 
cases hold that, in the absence of statute, 
there is no liability for mere nonfeasance.” 
So, too, if the commissioner or councilman 
causes private injury in the performance of 
a discretionary duty, liability does not at- 
tach unless he is guilty of corruption.” 
Public officers are, however, liable for per- 
formance of tortious ministerial acts,” or 
the failure to perform their duties.™ 


Nature of Act 


The distinction between a discretionary 
or quasi-judicial act and a ministerial act 
is not easy to draw and the cases show that 
there is not complete accord. “It would be 
difficult to conceive of any official act, no 
matter how directly ministerial, that did not 
admit of some discretion in the manner of 
its performance, even if it involved only the 
driving of a nail.”™” Repairing highways,” 
collecting taxes,“ the recording of docu- 
ments,” and the registration of voters have 
all been held to be ministerial acts.” So, 
too, there is authority to the effect that the 
care of prisoners is also a mere ministerial 
act.” 


Care of Prisoners 


In Gurley v. Brown;® the plaintiff did not 
seek to mulct the police chief or the jailer; 
the action was confined to the liability of 
the council members in their individual 
capacities. Well-reasoned cases in other 
jurisdictions had held the sheriff” and 
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jailer liable,” but only the councilmen in the 
Gurley case were made defendants. Council- 
men, as other public officers, could not be 
held liable for their quasi-judicial or discre- 
tionary acts,“ but it is otherwise as to mere 
ministerial acts.” Plaintiff, in its theory of 
holding the councilmen individually liable, 
sought to show that the maintenance and 
upkeep of the prison, after its erection, 
were mere ministerial acts, and thus, if the 
maintenance was performed in a negligent 
manner, liability would attach. Again, main- 
tenance by the municipality may be a gov- 
ernmental function, but the care and 
safekeeping of prisoners by the jailer, sheriff 
or councilmen are ministerial acts, involv- 
ing no discretior. This distinction was 
clearly stated by the Supreme Court in 
McDonough v. The Mayor and Aldermen of 
Virginia City.” 

In that case the action was against the 
city for neglecting to remedy a defect in 
the streets, which caused injury to the plain- 
tiff. The court recognized that the opening 
and repairing of streets was a discretionary 
duty but further observed: “ 


“Thus, the ordinance of a city or munici- 
pal corporation directing a public improve- 
ment to be made is the exercise of a purely 
judicial or discretionary function, and for 
such exercise the corporation is not liable 
in a civil action; but the prosecution of the 
work itself—the carrying of the improve- 
ments into execution—is ministerial in its 
character, and the corporation is bound to 
see that it is done in a proper manner, or 
like an individual, it will be responsible in 
damages.” 


Plaintiff in the Gurley case sought to urge 
this distinction, that is, that no liability 
would attach to the councilmen for their 
failure to erect a jail, but after erection of 
the jail the care of prisoners was a minis- 
terial act. Analogy was found in the case 
of Doeg v. Cook There the action was 
against the town marshall and the individ- 
uals composing the town trustees for failure 
to keep the highway in repair. In reversing 
the lower court’s judgment sustaining the 
defendant’s demurrer to the complaint, the 
Supreme Court of California said: “ 


“Upon the question thus presented it must 
at once be conceded that there is a conflict 
in authority, but the very decided trend of 
modern decision is to hold such officers 
liable for acts of nonfeasance, or for the 


negligent performance of a duty when the 
duty is plain, when the means and ability to 
perform it are shown, and when its per- 
formance or nonperformance, or the man- 
ner of its performance, involves no question 
for discretion. In short, where the duty is 
plain and certain, if it be negligently per- 
formed, or not performed at all, the officer 
is liable at the suit of a private individual 
especially injured thereby.” 

In Hale v. Johnston," the action was for 
personal injuries resulting in death of the 
prisoner. Plaintiff, as administrator, brought 
suit against the county commissioners and 
a foreman of the county workhouse for 
death of plaintiff’s intestate caused by the 
cruel and inhuman beating of prisoners. 
The complaint contained allegations that the 
practice of beating the prisoners was well 
known to the commissioners.“ A statute “ 
in Tennessee required the county commis- 
sioners to see that the prisoners were treated 
in a humane and kindly manner. Though 
the statute placed the duty squarely on the 
county commissioners to care for the pri- 
soners, the court, in addition, held that treat- 
ment and care of the prisoners constituted 
ministerial acts. The court further remarked : ® 


“The statute under consideration may in- 
volve judgment and discretion in working 
out the details by which the obligation which it 
imposes upon the commissioners is to be dis- 
charged, but nevertheless it is a plain and mani- 
fest duty, the doing or failure to do which is 
not within the discretion of defendants. It is 
positive, absolute, and mandatory. The com- 
missioners cannot cast it off by wilful neglect, 
or by a delegation of their duties to others. 
The humanity of the law would be greatly 
impaired if it should be held that such a 
duty is discretionary with the defendants.” 


In its decision, the Supreme Court of the 
State of Nevada attempted to distinguish 
Doeg v. Cook, supra, as not being controllitig 
on the ground that “it assumes that the 
maintaining and repairing of the streets was 
a corporate duty, and because of the min- 
isterial nature of the act or omission in 
question.” It would seem, under the au- 
thorities heretofore cited,” that it is unneces- 
sary to determine whether a given act is in 
the exercise of a governmental or corporate 
function unless the municipality itself was 
the defendant in the action. Such was not 
the Gurley case, for the individual council 
members alone were defendants. It is true 
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Doeg v. Cook, supra, may have assumed that 
maintenance of the streets was a corporate 
function, but whatever may have been the 
nature of the act as far as the municipality 
or county is concerned, as to the street com- 
missioner, the holding of the case was 
“where the duty is plain and certain, if it be 
negligently performed, or not performed at 
all, the officer is liable at the suit of a 
private individual especially injured there- 
by.” Doeg v. Cook, supra, could be distin- 
guished by other courts if the case were 
cited as authority to hold the municipality 
liable for negligence in the maintenance of 
streets, particularly if the maintenance of 
streets were held to be a governmental func- 
tion. But it certainly does not adequately 
distinguish the case as against the officers, 
for the only requisite as to the officer’s lia- 
bility is to ascertain whether his is a minis- 
terial or discretionary duty, and the fact that 
as to the municipality it may be an act 
governmental in nature, is not relevant to 
the inquiry of the officer’s liability. 


Coldwater Case 


The case of Coldwater v. State Highway 
Commission ® is cited by the Supreme Court 
of Nevada in its opinion as authority for 
the proposition that the immunity of the 
state extends to the individual members of 
the commission, and the commission as a 
body. Other authorities recognize this ex- 
tension of the state’s immunity to the in- 
dividual members.” However, the classifica- 
tion by the court that highway maintenance 
is a governmental function was necessary 
only because the State Highway Commis- 
sion as a body was made a defendant in the 
action. Moreover, the only duty imposed 
upon the State Highway Commission by 
the Montana Statute ™ was to formulate all 
rules and regulations for the construction, 
repair and maintenance of state highways. 
Thus the duty extended only to the promul- 
gation of rules and regulations. In the Cook 
case the charter provided “the trustees have 
the power to provide for the opening, light- 
ing and keeping in good repair streets and 
alleys.” Clearly this duty, though optional, 
embraces much more than the mere promul- 
gation of rules, such as were imposed by 
statute in the Coldwater case. The author- 
ities agree that the failure to enact ordi- 
nances and rules, in the absence of malice 
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or corruption, will not sustain an action 
against the individual members because of 
the duty’s being discretionary. In the Cook 
case the court said the duty imposed was 
merely ministerial. Thus once the hand was 
set to the task of executing the ministerial 
duty it could not be withdrawn with im- 
punity nor could it be performed in a negli- 
gent manner without being a cause of a 
civil action at the instance of the aggrieved 
party. The gravamen of a complaint against 
a public official must allege a ministerial 
act negligently performed or a complete 
failure to perform such an act and the conse- 
quent injury to the plaintiff. It matters not 
whether the function is governmental or 
corporate as to the county or municipality 
unless the latter are party defendants. 


Difficulty of Classification 


Gurley v. Brown was a case of first im- 
pression in the State of Nevada.* The court 
could have done much to cast off ancient, 
illogical legal concepts which have long been 
exploded and criticized in treatise and com- 
mentary. Other courts have intimated that 
an action could be maintained against the 
commissioner ™ in charge of a prison but no 
actual decision has been found. It would 
seem that certainty in the law will not be 
promoted if a public act must first be cate- 
gorized as “discretionary” or “ministerial”, 
particularly when there exists such a conflict 
in the cases in other jurisdictions, and a 
fortiori, when no test is laid down to guide 
the legal profession in cases of a similar 
nature. It is respectfully submitted in due 
deference to the learned court that even if 
a test were attempted, it would be at best a 
rough guide because every conceivable 
human act requires some discretion. The 
line, if drawn, would not be true, and in- 
variably marginal cases could not be classi- 
fied under any head. Indeed, the court 
recognized the difficulty in its opinion by 
stating that if the council had appointed a 
keeper, the council would be obligated to 
détermine whether the jailer so appointed 
should have a twenty-four-hour shift or 
whether two other jailers should be ap- 
pointed, each of them having an eight-hour 
schedule.” The court also observed that the 
question would also arise whether janitorial 
services should be delegated to the keeper. 
Such considerations at first blush seem 
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clearly to be ministerial, but detached re- 
flection indicates some discretion is involved. 
Under this decision the question of liability 
of public officers for tortious acts committed 
in their official capacities will plague future 
decisions, because the responsibility of pub- 
lic officials includes and blends almost in- 
definably the judicial, legislative and 
administrative functions. The full import of 
the decision will not be felt, however, until 
future cases are before the court for deci- 
sion. The question whether a jailer should 
be appointed may be agreed by all to be a 
discretionary function but the dictates of 
human conscience would seem to compel 
heat for those confined in jail. A prisoner 
cannot help himself in essential respects; of 
necessity he is dependent on officers of the 
law to furnish him with food and warmth. 
Courts and solicitors should be vigilant to 
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compel them to do so. This argument, 
though moral, is certainly not beyond those 
traditions and concepts which guarantee 
fundamental rights even to the felon who 
stands convicted before the bar of justice. 

In conclusion the Gurley case seemingly 
in its holding prevents redress against pub- 
lic officers in the judicial forum. The deci- 
sion is broad, for the immunity of a 
governmental board will cover its members, 
and it is hard to envisage what can hence- 
forth be, with certainty, declared a min- 
isterial act. Solidarity of voters will have 
to be the weapon which removes a tortious 
public officer from his post. This remedy 
may prevent future tortious acts by the 
official, but the aggrieved party is without 
a legal remedy for the wrong committed. 


[The End] 
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Miniature Railroad Faces Gigantic Suit 


It has recently been reported from Colorado that suits in the amount of 
$127,000 have been filed in the federal district court, because of injuries sustained 


by four passengers in a wreck on a miniature railroad in May of this year. 


It was 


alleged that the operator had been negligent in his conduct at the controls of the 
locomotive pulling the train, causing these passengers to be flung from the train 
into a rock garden where they sustained fractures, bruises, lacerations and the like. 


War Souvenir Fatalities 


War souvenirs, ranging from fountain pens to 155 millimeter shells, have 
killed 6000 persons annually in the United States since the war, according to 


Mr. Walter Carroll, an investigator for the Treasury Department. 


Urging war 


veterans to turn in war trophies and explosives for deactivation, Mr. Carroll 
emphasized that eighty per-cent of the fatal accidents have involved children. 
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Opinions here and there: 


“The Attorney General Says—.” 


ANNUITIES 
SUBJECT TO PREMIUM TAX 


The Insurance Commissioner requested 
the Attorney General to advise whether 
premiums for annuity contracts were tax- 
able under the provisions of Chapter 33, 
Article 2, Section 37, which provides that 
every insurance company licensed to trans- 
act business in West Virginia shall pay 
an annual tax of two per cent of the gross 
premiums received by it on the business 
written or renewed in West Virginia, in- 
cluding any so-called dividends on partici- 
pating insurance policies applied in reduc- 
tion of premiums less premiums returnable 
for cancellation. (Conceding that annuity 
is not insurance, the Attorney General 
_ concluded that in the West Virginia statute 
“business written or renewed” can be con- 
strued to include the business of writing 
annuity contracts, unless the word “premi- 
ums” has a technical meaning which renders 
it inapplicable to consideration received 
upon any contract other than one of in- 
surance. “We find no authority which .. . 
clearly establishes that the word ‘premiums’ 
is inapplicable to the consideration received 
for annuity contracts.”—Opinion of the West 
Virginia Attorney General, October 4, 1948. 


STATE'S LIABILITY— 
DISCHARGED PATIENTS 


From time to time private employment 
becomes available to patients at a state 
hospital, and if a patient is not fully re- 
covered, he is released on provisional dis- 
charge. The Attorney General was asked 
whether the state and the hospital superin- 
tendent were liable if a patient was injured 


while in the employ of a private party 
during the period the patient was pro- 
visionally discharged, and whether a con- 
sent for employment executed by relatives 
of the patient relieved the state and hospital 
superintendent from any liability for injury 
to the patient occurring during the course 
of his employment. The Attorney General 
replied that there would be no liability 
on the part of.the state, which is immune 
from suit unless the legislature gives con- 
sent. The hospital superintendent would 
not be liable provided he released the patient 
in accordance with the authority contained 
in M. S. A., Section 525.761, and such 
release was not negligent on his part, but 
wholly within the course of his employment 
and in the performance of his duties. If . 
the release were negligent and the same 
contributed to or caused the injury, the 
superintendent might be held liable. The 
state or superintendent needs no release 
or consent of employment from the rela- 
tives.—Opinion of the Minnesota Attorney 
General, October 7, 1948. 


COUNTY EMPLOYEES’ 
GROUP INSURANCE 


Asked whether the County Auditor 
might deduct employees’ group insurance 
premiums from salaries, upon the authori- 
zation by employees, the Attorney General 
replied: “In counties having a population 
of 190,000 or more according to the last 
preceding or any future federal census, the 
collection and deduction of employees’ con- 
tributions to the premiums for membership 
in a county group plan under the provisions 
of Article 5053a, V. C. S., is not the proper 
function of the County Auditor. The col- 
lection and deduction of such employee’s 


(nocneneenneccocorcecceneaconccocccevenettvovcconeneeesannerccacevenstateooecneceansavacacueeenetsvapeanecnesasvoocaevenenatvervoreeensssgcscensvecnssooustoevassaeavecesasnoocyeecsacseroccevenearovveenannsovnoennsessnsovenenensvececesenvecuocvsnsnevannevonnnnvasuevernnsvaissoceenvetyeooeeesenae 


PAGE 984 


ILJ—DECEMBER, 1948. 





‘eenneocnenvnnavaaeaaenacgagearoeoueneeeena nau ouoenenganaea ena aononenenetaecaunnenevanonen cen eaeavateagagannea aaa neraaaeennUanaaonaoanaeananeoa acc agetaaauuua anenentaouueneagangaaaeu ee rvaanounaaqansynvornonegsdsssuuuuuevennudtavuueeenenggsavoqoccoveseeeneccenentesnonentenennat 


contributions should be made by the proper 
county officer charged with the issuance 
of the county employees’ checks under the 
provisions of Article 1656a, R. C. S. of 
Texas.”—Opinion of the Texas Attorney 
General, November 6, 1948. 


LEGAL RESERVES 
FOR FOREIGN REINSURER 


Where a domestic insurance company 
reinsures outside the State of Arkansas 
with a foreign company authorized to do 
business in Arkansas, may the Insurance 
Commissioner require the reinsurer to main- 
tain the reserves required by law? Section 
7758 of Pope’s Digest requires casualty 
and surety companies doing business in 
Arkansas to maintain a reserve of fifty 
per cent of the gross premiums on business 
written in Arkansas. Section 7682 au- 
thorizes a domestic company to reinsure 
single risks or parts of single risks with 
companies authorized to do business in 
Arkansas. If the entire outstanding busi- 
ness or any parts of risks other than a 
single risk are reinsured, such reinsurance 
contracts must be submitted to the Insur- 
ance Commissioner and be approved by 
him as fully protecting the interest of 
the policyholder. Sections 7758 and 7682 
are parts of the same legislative act, Sec- 
tions 19 and 3, respectively, of Act 493 of 
1921. When an act is ambiguous the legis- 
lative intent is ascertained from reading 
the act as a harmonious whole. The 
Attorney General was of the opinion that 
it was the intent of Section 3 of Act 493 
to permit the Insurance Commissioner, in 
approving reinsurance contracts, to require 
the reinsurer to maintain the reserve re- 
quired by law for the reason that the in- 
terest and rights of the policyholder would 
in no manner be jeopardized, and it is 
immaterial to the policyholder whether the 
reserve is maintained by the insurer or 
the reinsurer.—Opinion of the Arkansas 
Attorney General, October 22, 1948. 


CITY LIABLE FOR CHANGE 
OF STREET GRADE 


Where the city has changed the grade 
of the street, can the abutting property 


owner be compelled, at his own expense, 
to re-lay the sidewalk in front of his prop- 
erty at the new street level? Article 1, 
Section 13 of the state constitution pro- 
vides that “private property shall not be 
taken (destroyed or damaged) for public 
use, without just compensation therefor 
first paid or secured.” The Attorney Gen- 
eral thought it apparent that the abutting 
property was damaged for public use by 
the change of grade to the extent of the 
cost of re-laying the sidewalk. Therefore, 
the city could not compel the abutting 
owner to lay the new sidewalk at his own 
expense without being compensated in dam- 
ages therefor—Opinion of the Minnesota 
Attorney General, September 27, 1948. 


COST OF LIABILITY INSURANCE 
ON STATE-OWNED CARS 


The Attorney General was asked whether 
money in the administration fund of the 
Division of Employment and Security might 
be used for paying the cost of liability in- 
surance upon three state-owned automobiles, 
which would protect the state employees driv- 
ing the automobiles to the extent of the poli- 
cies issued. Although there is no statutory 
authority for the expenditure of state funds 
for insurance of this type, the expenditure of 
federal funds only is involved, and a letter 
from the Regional Director of the Bureau of 
Employment and Security of the Social Se- 
curity Board stated that the payment of 
the cost of such insurance is a proper 
charge against the federal funds provided 
for the administration of the State Division 
of Employment and Security.—Opinion of 
the Minnesota Attorney General, October 
1, 1948. 


ASSOCIATION MEMBERS 
INSURABLE UNDER GROUP PLAN 


The Attorney General was asked whether 
under the provisions of Minnesota Statutes 
1945, Section 62.01, as amended by Chapter 
440, Laws 1947, it is permissible for an 
insurance company to issue a group accident 


and health and/or hospitalization policy 
insuring members of an association and 
also to insure under such group policy the 
employees of members of such an associ- 
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ation. Section 62.01, subdivision six pro- 
vides that “group accident and health in- 
surance is hereby declared to be that form 
of accident and health insurance covering 
not less than twenty-five employees or mem- 
bers, and which may include the employee’s 
or member’s dependents written under 
a master policy issued to any governmental 
corporation, unit, agency, or department 
thereof, or to any corporation, copartner- 
ship, individual, employer, or to any as- 
sociation having a constitution or by-laws 
and formed in good faith for purposes 
other than that of obtaining insurance 
under the provisions of this chapter, where 
officers, members, employees, or classes or 
divis‘ons thereof, may be insured for their 
individual benefit.” Replying in the affirma- 
tive, the Attorney General declared that, 
assuming the requisite number of not less 
than twenty-five employees or members, 
the master policy may issue for the in- 
dividual benefit of “officers, members, em- 
ployees, or classes or divisions thereof and 
that this language was sufficiently broad 
so as to include employees of members of 
an association.”—Opinion of the Minnesota 
Aitorney General, October 21, 1948. 


TAX WAIVER— 
PROCEEDS IN HANDS OF BANK 





Where an entire policy is assigned as 
security for a loan and upon the death of 
the insured the amount payable under the 
policy exceeds the amount of the loan is 
it necessary for a bank to secure from the 
Commissioner of Revenue a.waiver before 
paying out to the beneficiary or to the 
estate of the insured any surplus proceeds 
after deducting the amount of the loan? 
The first part of Section 2144 of the Revenue 
Act (G. S. 105-24) reads: “No safe deposit 
company, trast company, corporation, bank 
or other institution, pefson or persons hav- 
ing in possession or control or custody, 
in whole or in part, securities, deposits, 
assets, or property belonging to or standing 
in the joint names of a decedent and one 
or more persons .’ The Attorney 
General reasoned that the proceeds of a 
life policy, which are payable to a named 
living beneficiary, are not assets or property 
belonging to or standing in the name of 
a decedent. However, a waiver is required 
or the penalty will be incurred where the 


excess proceeds of the life policy are paid 
over by the bank to the estate of the 
deceased, since the exception relates to pay- 
ment of such proceeds by life companies 
and does not relate to the source of the 
funds.—Opinion of the North Carolina At- 
torney General, September 1, 1948. 


INSURANCE 
FOR FLIGHT TRAINING STUDENTS 


The Wisconsin State Aeronautics Com- 
mission requires that flight school operators 
maintain insurance in amounts not less 
than $25,000/$50,000 public liability cover- 
age, $25,000 property damage, and also 
provide insurance protection for the trainee 
in the amount of $2,500 for each death or 
dismemberment and $2,000 for medical care 
and hospitalization. The Insurance Com- 
missioner inquired of the Attorney General 
whether insurance companies might issue, 
either under Section 204.31 (13) or under 
Section 201.04 (5), group insurance to flight 
trainees participating in this program. Since 
students at a flight school are not em- 
ployees of the school nor members of any 
association, they are not persons to whom 
group insurance may be issued under 
Section 204.31. Section 201.04 deals prin- 
cipally with liability insurance, where the 
flight school operator would be liable to 
respond in damages for sickness, bodily 
injury or death, and authorizes insurance? 
against expenses arising out of sickness, 
bodily injury or death which may be paid 
to persons other than the insured. Sut a 
policy providing for such expenses is sub- 
ject to the provisions of Section 204.31, 
except when it is provided in conjunction 
with a liability policy in favor of the flight 
school operator. Accordingly, insurance of 
the type required cannot be written under 
the provision in Section 201.04 (5), but 
such coverage can best be obtained by 
individual pol‘cies provided under Section 
204.31.—Opinion of the Wisconsin Attorney 
General, August 23, 1948. 


TAXATION OF ATTORNEY IN FACT 
FOR RECIPROCAL EXCHANGE 


The Attorney General was asked whiether 
a corporation organized for the purpose 
of acting as attorney-in-fact for the sub- 
scribers of a reciprocal insurance exchange 
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Paid organized under the provisions of Chapter fied in said section. In his opinion the 
the 44, Article 12, Revised Statutes, Nebraska, statute should be construed as prescribing 
e 1943, is subject to assessment and payment that the taxes and fees mentioned therein 
ee of taxes as are other types of corporations are in lieu of those taxes prescribed in 
f the or whether it is relieved of all taxes except Article 9 of Chapter 77, R. S. 1943, referring 
| At- those mentioned in Section 44-1213, which to privilege taxes on the business of insur- 


provides that such attorney, in lieu of all ance. Section 44-1213 does not, however, 
taxes, shall pay to the state $20 as an_ relieve the attorney from payment of prop- 
annual license fee and a tax of two per erty taxes, including taxes on its real estate, 





NTS cent of the gross premiums or deposits fixtures, and cash, bonds or other property 
e received from Nebraska subscribers during whether tangible or intangible and whether 
ae the calendar year, less all amounts returned deposited with the Insurance Department 
ators to the subscribers or credited to their ac- or not, and, if a corporation, to occupation 
less counts. The Attorney General replied that taxes if the attorney corporation would 
= a literal interpretation of the statute would otherwise be required by law to pay such 
also be violative of Section 1, Article 8 of the tax. In other words, the taxes and fees 
ance Constitution of Nebraska, requiring uni- mentioned in Section 44-1213 apply to the 
‘h or formity of taxation, and also of Section 2, business of reciprocal insurance rather than 
are Article 8, forbidding exemption of any to the attorney—Opinion of the Nebraska 
en property from taxation except that speci- Attorney General, October 25, 1948. 
neral 
ssue, 
nder 
light 7 
since Loan Receipt Upheld 

em- The nature, validity and effect of loan receipts in actions for loss to shipments 

my between foreign ports and inland points of destination in the United States were 
hom discussed by the United States Court of Appeals for the Third Circuit in an appeal 
nder from a judgment for the shipper of 200 pipes of wine from Portugal to Chicago, 
axial for damages for the loss of a portion of the shipment by a railroad carrier between 

the the time it accepted shipment of the pipes in Philadelphia and when delivery was 
- to made in Chicago, Plaintiff had received $14,536 from an insurance company, the 
odily receipt stating on its face that the money was a repayable loan. The court rejected 
anos defendant’s contention that, since the bill of lading gave defendant the full benefit 
ness, of any insurance effected by plaintiff, and since there was no evidence that the 
paid insurance policy contained a provision inconsistent with the benefit section of the 

ut a bill of lading, the money received by plaintiff must be deemed to be an insurance 
e payment. Since the policy under which the shipper was insured was not intro- 

—s? duced in evidence, the jury must have considered that what plaintiff received 
ight was a repayable loan. Continental Distributing Company, Inc. v. Reading Company. 

e of 

nder 

but 

aw Appeal in Insurance Undertaking Law Injunction 

‘tion 


The South Carolina Attorney General and Insurance Commissioner have 
appealed from a United States District Court, Eastern District of South Caro- 
lina, injunction against enforcement of the South Carolina law prohibiting a life 
\CT insurance company from owning an undertaking business or engaging in similar 

activities. The appellants contend that the District Court erred in holding that 
the South Carolina law deprives companies of equal protection of law or due 
— process under the Fourteenth Amendment. If the United States Supreme Court 


rney 


ther notes jurisdiction, the case is expected to be heard on the merits. 
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PERMISSIVE USER'S 
MISSTATEMENT 


(ALABAMA) 
® Insurer’s liability 
Cooperation clause 
The judgment creditors of Virginia Wood- 
son brought an equity action to reach the 


proceeds of an insurance policy which 
covered her liability under its omnibus 
clause in the operation of an automobile 
owned by her mother. The insurer denied 
liability on the ground that Miss Woodson 
had breached the cooperation clause of the 
policy by stating falsely that she was driving 
the car at the time of the accident when, in 
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fact, a friend of hers was doing the driving. 
Two considerations dictated her false state- 
ments, which were given the State Highway 
Department representatives, defendant’s at- 
torney, and an insurance adjuster from a 
company insuring one of the other vehicles 
involved in the accident. The car had been 
placed in her hands by her mother with the 
admonition that she must not allow others 
to drive, and the friend who was driving 
did not have an automobile operator’s li- 
cense. Five days later, after the issuance of 
a manslaughter warrant against her, Miss 
Woodson stated the true facts to her per- 
sonal attorney, to plaintiffs’ attorney, to the 
adjuster, and to defendant's attorney. Alabama 
law requires non-cooperation to be material 
and substantial. The court was of the 
opinion that there was no prejudice to the 
insurer of a substantial and material nature. 
Judgment for plaintiffs was affirmed.—Gen- 
eral Accident Fire & Life Assurance Cor- 
poration v. Rinnert, Admr., et al. United 
States Court of Appeals for the Fifth 
Circuit. November 6, 1948. 30 CCH Auto- 
MOBILE CASEs 598. 

E. M. Friend, Jr., J. P. Mudd, Birmingham, 
Alabama, for Appellant. 


J. T. Stokely, M. L. Taliaferro, Birmingham, 
Alabama, for Appellees. 


UNLOCKED CAR STOLEN 


(MINNESOTA) 
® Thief’s negligence 
Owner’s liability 


Defendant’s automobile, parked on a city 
street with the doors and ignition switch 
unlocked and the key left in the switch, 
in violation of a city ordinance, was stolen. 
Several hours later, and some five miles 
from the scene of the theft, plaintiff was in- 
jured and her car damaged through the 
negligence of the thief or his successor in 
possession in the operation of the stolen 
car. Did the act of the thief constitute an 
intervening efficient cause which insulated 
the owner’s acts from liability? How far 
may the chain be extended and still hold 
the original negligent actor liable? The 
court was of the opinion that even if one 
believed that the tortious acts of a thief 
in fleeing in a stolen car from the scene 
of his crime would be a foreseeable risk, 
where a car is left unlocked with the key in 
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the ignition switch on a busy public street, 
it does not follow that the original actor 
should be held liable for the tortious acts 
of a thief or his successor in possession if 
such acts took place hours, days, weeks, or 
months after the flight from the scene of 
the theft had terminated. The order over- 
ruling defendant’s demurrer.was reversed.— 
Wannebo v. Gates et al. Minnesota Supreme 
Court. Filed November 26, 1948. 30 CCH 
AUTOMOBILE Cases 601. 

R. S. Lammers, 905 Chicago Avenue, Min- 


neapolis, Minnesota, Allan L. Johnson, Wayzara, 
Minnesota, for Respondent. 


Meagher, Geer & Markham, Clyde F. Ander- 
son, 1006 First National-Soo Line Building, 
Minneapolis 2, Minnesota, for Appellants. 


GOVERNMENT VEHICLE 
LOANED TO COUNTY PROJECT 


(KENTUCKY) 


® Federal Tort Claims Act 
Loaned servant doctrine 


Plaintiff brought an action under the 
Federal Tort Claims Act to recover for 
injuries sustained when he was struck by 
an automobile owned by the United States 
Public Health Service and furnished to the 
Louisville and Jefferson County Board of 
Health for use in connection with a local 
project. The project was conducted by, and 
was under the control and management of, 
the county board of health, with the aid and 
cooperation of, but without direction by, the 
Kentucky Board of Health and the United 
States Public Health Service. Salaries for 
personnel employed locally, including six 
chauffeurs, were paid with the funds granted 
by the federal government. The chauffeur 
whose negligence caused plaintiff’s injury 
was among this group. The court concluded 
that there was no joint venture involved. 
The negligent chauffeur was not in the em- 
ploy of the United States, but was a servant 
loaned to the local group. Judgment for 
defendant was affirmed.—Fries v. United 
States of America. United States Court of 
Appeals for the Sixth Circuit. Filed 
November 22, 1948. 30 CCH AvuTOMOBILE 
Cases 609. 

Charles B. Zirkle, S. J. Stalling, F. J. Me- 
Cormack, Louisville, Kentucky, for Appellant. 


Randolph A. Brown, David C. Walls, Louis- 
ville, Kentucky, for Appellee. 
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CARRIER’S LIABILITY— 
DRIVER EXCUSED 


(GEORGIA) 
© Independent negligence 





Plaintiff's decedent accompanied in an 
automobile by two others, collided with the 
rear of a truck-trailer which was stopped on 
the highway. The truck driver, who had 
stopped to assist the driver of a stalled 
truck, had failed to place flares on the 
highway. In the actions brought to recover 
for the death of the decedent and injury to 
one of his passengers, the jury found against 
the carrier and its insurer, but the verdict 
said nothing’ as to whether it found in 
favor of, or against, the truck driver. The 
lower court construed the verdict to be 
a finding in favor of the individual defendant 
and entered judgment accordingly. The 
carrier and insurer appealed. It is well 
established law in Georgia that in a joint 
action against the master and his servant 
for damages inflicted solely in consequence 
of the servant’s negligence, a verdict solely 
against the master is “unauthorized” or 
“self-contradictory” and should be set aside 
and a new trial granted. Judgments against 
the carrier and its insurer were reversed.— 
Dixie Ohio Express Company et al. v. 
Poston et al. United States Court of Ap- 
peals for the Fifth Circuit. November 3, 
1948. 30 CCH AvtomosiLe Cases 478. 


A. Walton Nall, Atlanta, Georgia, for Appel- - 


lants. 
Frank M. Gleason, Rossville, Georgia, for Ap- 
pellees. 


UPHOLDING RECOVERY 
UNDER TORT CLAIMS ACT 


(MASSACHUSETTS) 


® Prior recovery , 
Military Claims Act 





Plaintiffs were injured in a collision with 
a United States Army truck on February 
22, 1945. In December, 1945, they re- 
ceived a payment from the War Department 
for medical and hospital bills and property 
damage, pursuant to the Act of July 3, 
1943, commonly known as the Military 
Claims Act. In June, 1947, plaintiffs brought 
an action under the Federal Tort Claims 
Act and recovered a judgment for pain and 


suffering and loss of earning capacity. The 
United States appealed, contending that 
the prior recovery barred the subsequent 
action, inasmuch as the Military Claims Act 
provided that any such settlement be “ac- 
cepted by the claimant in full satisfaction 
and final settlement.” The Federal Tort 
Claims Act contained a retroactive provi- 
sion, including within its remedial provi- 
sions “any claim against the United States, 
for money only, accruing on and after 
January 1, 1945.” Since plaintiffs’ claim 
fell within the retrospective period, the 
court thought it unlikely that Congress 
meant to exclude such claimants from all 
benefits under this remedial act merely be- 
cause they had been recompensed for cer- 
tain specified items of damage under the 
earlier, inadequate law. Despite the pay- 
ments which plaintiffs received from the War 
Department, their moral claim against the 
government, and the corresponding moral 
obligation of the government, remained un- 
satisfied for the greater part. Payment by 
the War Department under the Military 
Claims Act was not, and did not purport to 
be, an accord and satisfaction of a then- 
non-existing cause of action against the 
United States. Judgment for plaintiffs was 
affrmed.—United States of America v. 
Wade et al. United States Court of Appeals 
for the First Circuit. October 29, 1948. 
30 CCH Avutomosite CAseEs 447. 

Edward O. Gourdin, Assistant United States 
Attorney, William T. McCarthy, United States 


Attorney, Boston, Massachusetts, for Defend- 
ant, Appellant. 


John Torrey Kenney, Needham, Massachu- 
setts, for Plaintiffs, Appellees. 


TRUCK ROLLING DOWN HILL 


(TENNESSEE) 
® Occupants injured 


While defendant was attempting to ascend 
a steep hill with twenty-one fare-paying 
riders in his truck, the truck stopped and 
backed down the hill to a narrow bridge, 
where it dropped a distance of twelve feet 
into a creek bed, causing serious injuries to 
plaintiffs. Defendant had been hired to 
take the group to a singing service. The 
court upheld the finding of the trial court 
that defendant was guilty of actionable neg- 
ligence either in overloading the capacity 
of his truck or in failing to have it in good 
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mechanical condition. Defendant’s conten- 
tion that plaintiffs and defendant were en- 
gaged in a joint enterprise was overruled. 
Judgment for plaintiffs was affirmed.— 
Robertson v. Dumont Springer et al. Ten- 
nessee Court of Appeals, Middle Section, 
Nashville. October 30, 1948. 30 CCH Auto- 
MOBILE CASES 476. 


Lindsey & Lindsey, Lawrenceburg, Tennessee, 
for Plaintiff in Error. 


Freemon & Freemon, Lawrenceburg, Tennes- 
see, for Defendants in Error. 


DEATH OF TORTFEASOR 


(CALIFORNIA) 
® Survival of action 


Plaintiff incurred severe brain injuries in 
a collision with a car driven by one Copen- 
haver, who died following the accident. 
Plaintiff sought to recover from the execu- 
trix, claiming that because of his brain 
injury he is prevented from carrying on his 
profession as a chemical engineer and is 
deprived of future earnings. The trial court 
dismissed the action, and the question on 
appeal was whether plaintiff's cause of 
action for loss of future potential earnings 
abated with the death of the negligent 
tortfeasor. Section 574 of the Probate Code 
affords the right to maintain actions after 
the death of those who could have been 
plaintiffs or defendants if they had lived, 
in cases of injury to property, and to that 
extent has created a departure from the 
common law rule that actions ex delicto do 
not survive. When a plaintiff has sustained 
an injury to his “estate,” whether in being 
or expectant, such injury is an injury to his 
property. The judgment of the trial court 
was reversed with directions to overrule 
defendant’s demurrer.—Moffat v. Smith, 
Exrx., etc. California District Court of Ap- 
peal, Third District. October 4, 1948. 30 
CCH AvutomosiLe CAsEs 419. 

David S. Folsom, for Appellant. 


Chester O. Hansen, John Said, for Respond- 
ent. 


UNBORN CHILD INJURED 


(OHIO) 
© Right of action after birth 


The infant’s petition alleged that on 
April 4, 1941, while she was an existing 





viable child, her mother then being pregnant 
with her, she was born prematurely when 
defendant so negligently operated the bus 
on which her mother was a passenger that 
her mother fell and suffered fatal injuries 
to her left side, back, genital organs and 
nervous system. The petition further alleged 
that plaintiff's injuries were the direct and 
proximate result of injuries received by her 
mother’s fall and her own premature birth. 
The trial court sustained defendant’s de- 
murrer, but on appeal, the judgment was 
reversed, the court declaring that an infant, 
as an existing viable child in its mother’s 
womb, has a cause of action after birth 
for injuries caused by the negligence of an- 
other.—Williams, etc. v. The Marion Rapid 
Transit, Inc. Ohio Court of Appeals, Marion 
County. May 12, 1948. 30 CCH Aurto- 
MOBILE CASES 382. 

Colonel G. L. Yearick, R. N. Larrimer, Martin 
& Reed, for Appellant. 

Wilhelm & Robinson, for Appellee. 


LOAN OF CAR 
BY ADDITIONAL INSURED 


(WASHINGTON) 
® Insurer’s liability 





Defendant insurance company had issued 
a policy to Mrs. Uhlman protecting her 
against liability for damages to third parties 
resulting from the operation of her auto- 
mobile. Her daughter was named as an 
additional insured in an endorsement, and 
the policy provided omnibus coverage. The 
daughter, who was acting as a U. S. O. 
hostess, loaned the car to a serviceman to 
use on a personal errand. While he was 
driving the car, an accident occurred in 
which plaintiff was injured. Plaintiff and 
her husband recovered a judgment against 
the serviceman and then brought a garnish- 
ment action against Mrs. Uhlman’s insurer. 
Reversing a judgment rendered against the 
insurer, the court ruled that the daughter 
was not a “named insured” under the terms 
of the policy, but was simply an “insured 
thereunder.” There was no direct or implied 
permission from Mrs, Uhlman, the named 
insured, to her daughter to loan the car 
to the serviceman. Since he was not driving 
with the permission of the named insured, 
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his use of the car was not covered under 
the omnibus clause.—Holthe et al. v. The 
Hartford Accident and Indemnity Company. 
Washington Supreme Court, Department 
Two. September 30, 1948. 30 CCH Automo- 
BILE CASES 426. 

Metzger, Blair, Gardner & Boldt, for Appel- 
lant. 


Bassett & Geisness, J. Duane Vance, for Re- 
spondents, 


TRUCK TOP TRAPS TRUCK 


(CALIFORNIA) 


® Overloaded truck 
Follower colliding 
Widow’s right of action 





While attempting to drive through a rail- 
road underpass, a truck of the Lumber and 
Supply Company, operated by one Silva, 
carrying a rice harvester extending above the 
maximum height permitted by law, struck 
the top of the overhead structure, stopping 
the truck. Three following trucks, in at- 
tempting to avoid the stalled truck, crashed 
in the underpass. Thereafter, the decedent 
entered the underpass and struck a stopped 
vehicle, although by that time the Lumber 
and Supply Company truck had been moved 
out of the underpass. In the action brought 
to recover for the death of the decedent, 
judgments were rendered against the Lum- 
ber and Supply Company and its driver, and 
against the owner and driver of the truck 
with which the decedent collided. All de- 
fendants maintained that plaintiff widow 
lacked the capacity to bring the action and 
sustained no loss because of the provisions 
of a property settlement previously entered 
into between her and the decedent, which 
was incorporated in an interlocutory decree 
of divorce. Although under this agreement 
the widow waived her right to inherit from 
the estate of the decedént and her right to 
support, the agreement provided that the 
decedent would make monthly payments to 
her for the support of their five-year-old 
child. Until a final decree of divorce was en- 
tered, the widow remained the wife of the 
decedent, and as such, was an heir at the 
time of his death and had the capacity to 
sue. Furthermore, she sustained a substan- 
tial pecuniary death of her 
husband. Judgment for plaintiffs was af- 
firmed.—Luis, etc., et al. v. Cavin et al. 


loss by the 


California District Court of Appeal, Third 
District. October 20, 1948. 30 CCH Auto- 
MOBILE CAsEs 490. 

Chester O. Hansen, John Said, Ray W. Hays, 
for Appellants. 


C. Ray Robinson, Russell F. King, for Re- 
spondents. 


“OTHER INSURANCE” CLAUSE 


(KANSAS) 


® Declaratory judgment 
Corporation Commission 
ment 


endorse- 


Plaintiff had issued a liability policy to 
Crouse, who operated a trucking business 
in Nebraska. The policy provided omnibus 
coverage, protecting a permissive user, and 
contained an “other insurance” clause, limit- 
ing the insurer’s liability if the insured had 
other insurance against a loss. Eickman, 
who had employed Crouse on several oc- 
casions to transport supplies for him from 
Kansas to Nebraska, operated a truck in 
his business. He held a permit from the 
Kansas Corporation Commission as a 
“Private Motor Carrier” and had filed with 
the Corporation Commission an appropriate 
liability insurance policy issued by defend- 
ant insurer. Neither Crouse nor his driver 
was able to make a trip which Eickman 
wished to have made, and Eickman agreed 
that he would drive Crouse’s truck on the 
trip. Crouse told Eickman to pay the out-of- 
state tax when entering Kansas, and it was 
understood between them that the truck 
should be registered at the port of entry 
in Crouse’s name as on previous trips. 
Eickman also listed plaintiff as the insurer 
and signed his own name as “driver.” He 
was charged the regular charges for the 
trip less a credit for the driver’s wages. On 
the return trip, he was involved in an ac- 
cident, and plaintiff brought a declaratory 
judgment action to determine if defendant 
was liable under the policy issued to Ejick- 
man. Crouse was licensed as a public car- 
rier in Nebraska, and Eickman’s driving the 
truck for Crouse did not change the character 
of the transaction. Judgment for defendant 
affirmed.—Maryland Casualty Com- 
pany v. The National Mutual Casualty Com- 
pany of Tulsa, Oklahoma, et al. United 
States Court of Appeals for the Tenth 


was 


UUEDUTHUREUEAEELLAGOU CEU EAUEUUETOEUENLENUANURE REEDED AUUET TELE TUAEA EUAN EAA ENTE NHN TENN NNNATN GHANA NAN NNNN ANNU EHNA RNA NNN NNN EGA NNT EMONNNNGNDENENLaUenoavenvaveevenreveenentencnrnaredennnanavenasicansvenanennennayengsuuenenen ends tinsit 


ILJ—DECEMBER, 


PAGE 


99? 


1948 





Hint 


ird 


Lys, 


Re- 


rse- 


' to 
less 
bus 
and 
nit- 
had 
lan, 
oc- 
rom 
: in 
the 
bia 
vith 
iate 
ond- 
iver 
man 
reed 
the 
-of - 
was 
ruck 
ntry 
rips. 
urer 
He 
the 
On 
ac- 
tory 
dant 
vick- 
car- 
r the 
acter 
dant 
‘om- 
‘om- 
rited 
enth 


948 


YIM 


UUALAUNAAAL NAAN EEAEAUE EA EA NAAT ANAT Ae eee hk eet Nne ate a eannaanaanenanenoenveenenevnnengneeaneanvennsavuennaneeevecauennuenceenaneeaueennesaneverenoet 


Circuit. November 5, 1948. 30 CCH Auto- 
MOBILE CASES 548. 
William E. Kemp, Paul G. Koontz, Willard 
L. Phillips, E. H. MeVey, for Appellant. 
Barton E. Griffith, for Appellees. 


CAR DRIVEN INTO STORM INLET 


(CALIFORNIA) 


e Dense fog 
Contributory negligence 


Plaintiff was driving slowly in a heavy fog 
at 5:45 o’clock in the morning when the 
right wheels of his automobile “rode” the 
north wall of a storm drain inlet, and the car 
turned over on its left side and fell into the 
inlet. Plaintiff was familiar with the physical 
arrangement of the intersection, having driven 
across it about four times a day for six 
months. Plaintiff’s statement that he was 
“following” the edge of the right-of-way 
indicated that he could see the edge, and, 
therefore, that he could see in the fog for a 
distance of several feet. Also, if he drove 
slowly when the right wheels of his auto- 
mobile traveled upon dry grass for a dis- 
tance of ten feet after crossing the berm, it 
might reasonably have been concluded that 
he should have known that he was off the 
highway. His contributory negligence was 
a question of fact for the trial court, and the 
evidence supported such a finding. Judg- 
ment for defendant county was affirmed.— 
Dalzell v. County of Los Angeles et al. 
California District Court of Appeal, Second 
District, Division Three. October 30, 1948. 
30 CCH AvutTomosiLe CAsEs 556. 

W.C. Dalzell, for Appellant. 


Harold W. Kennedy, County Counsel, Ernest 
Purdum, Deputy County Counsel, for Respond- 
ents. 


STALLED CAR STRUCK BY TRAIN 


(LOUISIANA) 
® Engineer’s duty 


About 1:45 o’clock in the morning, plain- 


tiff was blinded by the lights of an ap- 


proaching car and pulled his own car so 
far to the left that it ran into a post in a 
guard rail along the north side of the road. 
The car was stalled with its rear a foot or 
two east of the east rail of defendant’s 
track. Unable to move the vehicle, he 


hastened to a friend’s home for help, and 
while the two men were attempting to dis- 
lodge the car, they heard the whistle of 
a freight train and ran about a hundred 
yards down the track in the hope of being 
able to flag the train. They struck matches 
and waved their hands, but the train passed 
the crossing and damaged the car. Reversing 
a judgment for plaintiff, the court concluded 
that the engineer did not fail in his duty. 
Seeing the two men on the track was not 
sufficient reason to cast upon him the duty 
to slow down or stop the train. Unless an 
engineer can see from a person’s condition 
or conduct or from the surrounding cir- 
cumstances that he cannot get off the tracks 
in time to prevent an accident, he has a 
right to presume that such person is of 
sound mind, good hearing and eyesight and 
will get off the tracks. The engineer, in 
this instance, failed to recognize that the 
car was stalled until after the brakes had 
been applied, and hence the last clear chance 
doctrine was inapplicable-—Cruse v. Thomp- 
son, Trustee, Missouri Pacific Railroad Com- 
pany. Louisiana Court of Appeal, Second 
Circuit. April 30, 1948. 30 CCH AuTOMOBILE 
Cases 544. 

Hudson, Potts, Bernstein & Davenport, Mon- 
roe, Louisiana, for Defendant, Appellant. 


John J. McKeithen, Columbia, Louisiana, for 
Plaintiff, Appellee. 


SAFETY OF SCHOOL BUS 
STOPPING POINT 
(WISCONSIN) 

@ Minor injured 


The school bus came to a stop on a 
graveled road twenty-four feet in width. On 
its south edge was a two-foot-wide heavily- 
grass-grown shoulder, and immediately be- 
yond the shoulder the surface sloped abruptly 
downward to form a ditch sixteen inches in 
depth, also heavily grown with grass and 
weeds. A galvanized iron culvert extended 
north under the graveled roadway. The end 
of the culvert lay hidden in the grass at a 
point two and one-half feet south of the 
south edge of the graveled road. At the end 
of the culvert a sharp steel prong extended 
upward a distance of three inches, but was 
concealed from ordinary observation by sur- 
rounding vegetation. Plaintiff alighted with 
four other girls from the bus and walked 
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single file towards the rear of the bus, which 
then immediately started forward. Appre- 
hensive that she would be struck by the 
outward swing of the rear end of the bus as 
it turned onto the highway, plaintiff took 
one step backwards to get out of its way, 
and stepped into the depression formed by 
the ditch at the south end of the culvert. In 
doing so, she tripped over the edge of the 
culvert with the steel splinter, sustaining in- 
jury. Reversing a judgment of dismissal 
and ordering a new trial, the court held that 
it was for the jury to decide whether the bus 
driver was negligent in stopping the bus so 
close to the edge of the grass that plaintiff 
could not remove herself a safe distance 
therefrom without stepping into the ditch 
and then starting the bus immediately so as 
to force plaintiff into a dangerous area.— 
Lempke, etc., et al. v. Cummings et al. 
Wisconsin Supreme Court. Filed Novem- 
ber 16, 1948. 30 CCH AvutTomosiLte CASES 
546. 

Benton, Bosser, Becker, Parnell 
Appleton, Wisconsin, for Appellants. 


Harry P. Hoeffel, Appleton, Wisconsin, for 
Respondents. 


& Fulton, 


STREET CLEANING— 
GOVERNMENTAL FUNCTION? 


(IOWA) 
®@ Municipality’s liability 


Plaintiff was injured when the car in 
which he was riding was struck by a backing 
truck being used to remove debris from the 
city streets. Did the doctrine of govern- 
mental immunity apply? Plaintiff argued 
that the function of street cleaning is part of 
the statutory authority and obligation im- 
posed upon cities and towns by Section 
389.12 of the Code of 1946, which vests 
municipalities with the care and control of 
their streets and directs that they be kept 
open and in repair and free from nuisances; 
that no reasonable distinction can be drawn 
between the city’s liability for negligent 
failure to maintain its streets in the condi- 
tion prescribed by statute and its liability for 
the negligent conduct of its employees while 
engaged in that work; and that, irrespective 
of the statute, a city is liable for the negli- 
gence of its employees in operating a truck 
while engaged in street cleaning because 
that function is proprietary rather than gov- 


_ated. 


ernmental. Affirming a judgment of dis- 
missal, the court held that while by statute 
the city was required to exercise due care 
to maintain the street, this statute did not 
require care in doing the acts requisite to 
such maintenance. In obeying the statute, 
the manner of the city’s performance was a 
governmental and not a ministerial function. 
—Mardis v. The City of Des Moines, Iowa. 
Iowa Supreme Court. Filed November 16, 
1948. 30 CCH Automosite Cases 551. 

Parker, Mook & Mannheimer, 
Iowa, for Appellant. 


Frank B. Hallagan, Corporation Counsel, S. L. 
Harvey, City Solicitor, Frank D. Bianco, Assist- 
ant City Solicitor, Hextell & Beving, Des 
Moines, Iowa, for Appellee. 


Des Moines, 


WATER AND SUBSOIL 
ON HIGHWAY 


(CALIFORNIA) 


© Independent contractor exonerated. 
Res judicata 


Defendant employed an independent con- 
tractor to drill a water well, and although a 
sump hole was dug to receive the excess 
water, sand, gravel and mud, a certain 
amount of water and subsoil flowed across 
the street. Plaintiff’s car skidded, went out 
of control and collided with a tree. It was 
raining, and there were no lights or barriers 
at the place where the subsoil had flowed 
across the street. In 1945, plaintiff had 
brought an action against defendant and the 
independent contractor, but prior to trial dis- 
missed the action as to this defendant. Trial 
resulted in judgment in favor of the inde- 
pendent contractor. Subsequently, plaintiff 
brought the present action, and defendant 
pleaded res judicata, The trial court granted 
defendant’s motion for a directed verdict, 
and on appeal, the judgment was affirmed, 
the court declaring that defendant was not 
liable as a joint tortfeasor, having no super- 
vision over the work. The judgment was 
res judicata since defendant's liability was 
predicated upon the negligence of the inde- 
pendent contractor who had been exoner- 
The prior judgment contained an 
implied finding that the independent con- 
tractor was not guilty of causal negligence 
and that plaintiff was contributorily negli- 
gent.—Barrabee, etc., et al. v. Crescenta 
Mutual Water Company et al. California 
District Court of Appeal, Second District, 
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POLS LLIN MITT TTT 


Division Two. October 26, 1948. 30 CCH 
AUTOMOBILE CASES 495. 


Samuel P. Young, for Appellants. 


Forrest A. Betts, Walter Ely, William J. Cur- 
rer, Jr., for Respondents. 


DRIVER 
TAKING TRACTOR TO HOTEL 


(ILLINOIS) 
e Respondeat superior 





Defendant employed one Johnson to drive 
a tractor and an attached loaded trailer. He 
had driven from Lansing, Michigan, to de- 
fendant’s terminal in Chicago, and after de- 
positing the loaded trailer, told defendant’s 
chief dispatcher and a clerk in the office 
that he was going to the Dalton Hotel to 
sleep, and that he would be there subject to 
their call. On his way to the hotel with the 
tractor, he ran over plaintiff’s decedent, who 
was standing on a safety island waiting for 
a streetcar. Johnson testified that he had 
been told by defendant’s dispatcher not to 
leave the tractor at the terminal, since it 
might be “banged up or get buried back 
among the trailers, and he wouldn’t be able 
to get it out when he wanted it.” Conse- 
quently, Johnson had been in the habit of 
taking the tractor when he went to a hotel 
to sleep. The dispatcher denied the conver- 
sation and declared he had nothing to do 
with the road man. This conflicting evi- 
dence presented an issue of fact for jury 
determination. Therefore, the trial court 
erred in entering judgment n. o. v., and the 
cause was remanded with directions to enter 
judgment for plaintiff on the verdict—Tobin, 
Admx. v. Consolidated Freight Company. 
Illinois Appellate Court, First District. May 
24, 1948. Released June 8, 1948. 30 CCH 
AUTOMOBILE CASES 499, 


Heth, Lister & Flynn, for Appellant. 
Ross, Berchem & Schwantes, for Appellee. 


SON DRIVING 
WITHOUT PERMISSION 


(KENTUCKY) 
@ Hearsay evidence 





Defendant's fifteen-year-old son took his 
father’s truck out at night for a joy ride, 
lost control of the vehicle and collided with 


AUTOMOBILE 


the car in which plaintiffs were riding. De- 
fendant admitted that he had, on a few oc- 
casions, permitted his son to drive the truck 
in delivering groceries, but stated that he 
had never given his son permission to drive 
the truck at night and that he had not given 
permission on this occasion, and, further- 
more, that the truck was taken without his 
knowledge. One witness testified that im- 
mediately after the accident the boy had 
stated that he had his father’s permission 
to drive the truck on this particular occa- 
sion, which statement was admitted as part 
of the res gestae. Such evidence was hearsay 
and was not the type of evidence which is 
admissible as an exception to the general 
hearsay rule. The statement concerned an 
entirely collateral matter and had nothing to 
do with the accident and did not elucidate or 
characterize it. If the statement was ad- 
missible, it would be only for the purpose of 
contradicting the witness, and the jury 
should have been so advised instead of im- 
properly being permitted to consider the 
testimony as substantive proof. Judgment 
for plaintiff was reversed and the cause re- 
manded for further proceedings.—Cook v. 
Hall et al. Kentucky Court of Appeals. 
November 12, 1948. 30 CCH AvutTomosILe 
Cases 505. 

Carl D. Perkins, Hindman, Kentucky, W. W. 
Burchett, Prestonburg, Kentucky, for Appellant. 


Harkins & Harkins, Prestonburg, Kentucky, 
for Appellees. 


EFFECTIVENESS 
OF CANCELLATION 


(ILLINOIS) 
e Insurer’s liability 


On March 29, 1946, defendant issued to 
plaintiff a one-year policy, which stated his 
residence address as Cantrall, Illinois, where 
plaintiff actually did reside until about Oc- 
tober 1, 1946. In February, 1947, plaintiff 
was injured in an accident and brought suit 
on the policy. The insurer defended on the 
ground that the policy was cancelled as of 
November 28, 1946. The cancellation clause 
provided that either the subscriber or the 
insurer could cancel by mailing written 
notice. Such mailing would be suffi- 
cient proof of notice. The uncontradicted 
evidence showed that on November 21, 1946, 
defendant mailed a letter addressed to plain- 
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tiff in Cantrall, notifying him that the policy 
would be cancelled as of November 28 and 
that the unearned premium would be paid to 
him on proper demand. Plaintiff and his 
wife testified that no such letter was ever 
received by plaintiff Under the policy, the 
mailing of the cancellation notice terminated 
the policy on the date set forth in the notice, 
and this was true whether the insured 
actually received the notice or not, and re- 
ceipt of the unearned premium by the in- 
sured was not necessary to complete the 
cancellation. Judgment for plaintiff was re- 
versed.—Boyle v. The Inter Insurance Ex- 
change of the Chicago Motor Club. Illinois 
Appellate Court, Third District. October 
29, 1948. 30 CCH AvuromoBILe Cases 453. 
Graham & Graham, Reisch Building, Spring- 


field, Illinois, H. C. Dillog, 66 E. South Water 
Street, Chicago, Illinois, for Appellant. 


Loren Sullivan, Reisch Building, Springfield, 
Illinois, for Appellee. 


LATENT DEFECT IN SPARE TIRE 


(LOUISIANA) 
e Filling station employees injured 





Plaintiffs, employees of a service station, 
sought recovery from the liability insurer of 
the J. B. Johnson Company for injuries sus- 
tained while changing a tire on its truck. As 
plaintiffs were squatting down beside the 
wheel, the lock rim became disengaged with 
the result that the wheel was forced back 
into plaintiffs’ faces. No defect in the as- 
sembly of the spare tire was perceived by 
any of the parties, and any defect in the lock 
rim or the adjustment which might have 
caused the accident could have been deter- 
mined only by completely taking down the 
assembly of the spare tire. Plaintiffs asserted 
the res ipsa loquitur doctrine. The trial 
judge concluded that defendant was liable 
on the basis of a findmg that the accident 
would not have occurred save for the ex- 
istence of some defect in the lock rim, and 
since there was no negligence on the part of 
plaintiffs, they were entitled to recover. On 
appeal, the judgment was reversed and judg- 
ment entered in favor of defendant, the court 
declaring that defendant had successfully 
met the test of rebutting the presumption 
arising by virtue of the application of the res 
ipsa doctrine. The case was a clear and un- 
complicated example of the existence of a 
latent defect which caused injury to a third 


party without any actionable negligence or 
breach of care or duty on the part of the 
owner of the vehicle-—Anderson et al. v. 
London Guarantee and Accident Company, 
Ltd. Louisiana Court of Appeal, Second 
Circuit. June 28, 1948. 30 CCH Automo- 
BILE CASEs 583. 

Wilkinson, Lewis & Wilkinson, Shreveport, 
Louisiana, for Defendant, Appellant. 


Graydon K. Kitchens, Minden, Louisiana, for 
Plaintiff, Appellee. 


TRUCK OVERHANGING 
RAILROAD TRACKS 


(KANSAS) 


© Depot ignited by collision 
Prejudice of jury 


Defendant truck line had a contract with 
Union Pacific to pick up and deliver freight 
at the station where plaintiffs made their 
living quarters. Plaintiff wife was station 
agent, and her husband was the station agent 
at a nearby town on the same railroad. It 
was necessary for the truck, if it pulled up 
in front of the freight house door, to extend 
out over the tracks a short distance. The 
truck driver asked plaintiff wife whether the 
regular train on the line had gone, and she 
replied in the affirmative. The driver then 
unloaded four sacks of feed and took the 
bills in for her to sign. Just then they heard 
a whistle. The driver dashed out in an 
effort to get the truck off the tracks, but did 
not succeed. The impact burst the gasoline 
tanks on the truck, causing the gasoline to 
be thrown upon the depot, destroying it and 
plaintiffs’ household goods as well. The jury’s 
answer that plaintiff wife did not know of 
the extra train’s approach was evidence of 
bias and prejudice on the part of the jury, 
since all the evidence showed that she did 
know of an extra train due to arrive. Conse- 
quently defendants were deprived of a fair 
trial. Judgment for plaintiffs was reversed and 
a new trial granted.—Rice et ux. v. Hancock, 
d. b. a. St. Joseph and Concordia Truck 
Lines, et al. Kansas Supreme Court. Filed 
November 13, 1948. 30 CCH AUTOMOBILE 
Cases 593. 

Barton E. Griffith, Topeka, Kansas, for Ap- 
pellants. 


John D. Cunningham, Seneca, Kansas, Harry 
K. Allen, L. M. Ascough, Topeka, Kansas, for 
Appellees. 
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ADMISSIONS AGAINST EMPLOYER 


(NEW JERSEY) 
e Condition of brakes 


The truck owned by defendants and in- 
volved in the accident was operated by their 
servant, Adrian, who was made a party de- 
fendant, but in the course of the presentation 
of their case, plaintiffs discontinued the case 
as to him. Subsequently, one of the plain- 
tiffs was asked on direct examination what 
conversation he had had with Adrian, but 
objection was sustained. The question was 
intended to elicit testimony that after the 
accident Adrian had said that the brakes 
were insufficient and defective and that he 
and his employers had known of their con- 
dition for some time. The statement at- 
tributed to Adrian was merely narrative of 
a past event and not part of the res gestae. 
Extrajudicial admissions made by an em- 
ployee are competent evidence against him, 
but are not admissible against the employer 
unless made by the employee in the execu- 
tion of his duty to the employer. It is not 
sufficient that statements of the employee 
relate to the subject of his employment. 
Adrian’s employment as a truck driver did 
not encompass the duty or authority to make 
such statements for his employers. Judg- 
ment for defendants was affirmed.—Barcello 
et al. v. Biel et al., t. a. B & Z Express 
Company et al. New Jersey Court of 
Errors and Appeals. September 3, 1948. 
30 CCH AvuTomosILe CAsEs 218. 

David Cohn. 115 Market Street, Paterson, New 
Jersey, for Plaintiffs, Appellants. 


Charles C. Stalter, Samuel Doan, 64 Hamil- 
ton Avenue, Paterson, New Jersey, for Defend- 
ants, Respondents. 


OWNERSHIP MISREPRESENTED 


(OHIO) 
e Insurer’s liability 





The insurer sought to have a policy de- 
clared invalid which insured defendant against 
liability for damages caused by an accident 
arising out of the ownership or operation of 
an automobile. In the application defendant 
declared himself to be the owner of the car 


when, in fact, the car was, then and continu- 
ously beyond the time of the accident, 
owned by his wife. The policy contained a 
clause excluding liability for any loss or 
accident which occurs after the named in- 
sured’s interest has been transferred or if 
the insured’ was not the sole and uncondi- 
tional owner. Plaintiffs contended that the 
agent who solicited the policy knew that 
the vehicle was owned by the wife, but the 
trial court found to the contrary. Further- 
more, under the express limitation on powers 
of agents to waive conditions in the policy, 
the agent’s knowledge would not have 
waived the condition. The prayer of the 
petition for a declaratory judgment was 
granted.—The Republic Mutual Insurance 
Company v. Faught et al. Ohio Court of 
Appeals. January 14, 1948. 30 CCH Aurto- 
MOBILE CASEs 472. 

Slabaugh, Guinther, Jeter & Pflueger, for Ap- 
pellee. : 


Critchfield. Critchfield & Critchfield, for Ap- 
pellants Faught. 


Feighan, Feighan & Mann, 
Stockhausen. 


for Appellant 


STRUCK ; 
WHILE PUSHING DISABLED CA 


(ILLINOIS) 
e Contributory negligence 





Plaintiff's decedent was fatally injured 
when struck from the rear by defendants’ 
vehicle as he was pushing his disabled car 
from the highway into a driveway. As de- 
fendant driver got to the top of the hill, he 
saw the decedent pushing the car and ap- 
plied his brakes, but because of the slippery 
condition of the road, he skidded into the car 
and struck the decedent. Affirming a judg- 
ment for defendants, the court concluded 
that the evidence sufficed to prove that 
plaintiff’s intestate was guilty of negligence 
that contributed to his death. Crow, Admr. 
v. Blaser et al. Illinois Appellate Court, 
Second District. October 14, 1948. 30 CCH 
AUTOMOBILE CASES 377. 

Sidney S. Deutsch, H. J. McCaskrin, Rock 
Island, Illinois, for Appellant. 


Edward C. Schoede, Rock Island, Illinois, for 
Appellees. 


—ee—————___—<— 


Ganevneenevnecennnanannsneanenenenanannvnenenneannnuasennonenneenenenneanennvneneenpenonenennnenennerncareney rainy evnnnannenenneanennenen nants avenraeeOeODENONEOOENETOONULSEOCUNTNNNOONNIONENEDSTORTLOTEET ENT EDEOLEAPOOOODADEO OND OOOONEDENOOA UO EEpAL NOLEN ener co een ened canedteereaoa enn 


AUTOMOBILE 


PAGE 997 








IN THE CURRENT PARADE OF CASES UONOUUENUENUUAN LALA EAT EUU NASON 


Fire Insurance Page 
Page Real Party in Interest—Joinder of 
Brokers—Breach of duty—Neglect to warehouse insurers (N. C.) re 
obtain policy (Tex.) 998 Reformation of Policy—Location of 
property misdescribed (Okla.) 999 
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WAREHOUSE DESTROYED BY FIRE 3. 1948. 6 CCH Fire ANp CASUALTY CASES 
“ la an - var 


ieseintie sine acai letnaentan ncaa ceemedmeiibaRanad / 
(NORTH CAROLINA) Gholson & Gholson, for Plaintiff, Appellant. 
a Murray Allen, for A liant Insurance Com- 
© Real party in interest panies. nn — 
Plaintiff’s warehouse was destroyed by A, A. Bunn, Perry & Kittrell, Kittrell & Kit- 


fire allegedly as the result of the negligence trell, A. ¥. Arledge, for Defendant, Appellee. 
of defendant in its method of supplying 


electric current. The fire also destroyed BROKER'S BREACH OF DUTY 


items of property belonging to other per- 


(TEXAS) 
sons who were properly compensated by Builder’s risk poli 
their fire insurers. Defendant, seeking to oon Hes DOETy 
avoid a multiplicity of suits, sought to have ailure to obtain 


the various insurers who had paid claims 
made parties to the suit. Reversing an with plaintiffs Biggs to build them a home 
order which made the fire insurance com- just outside the city limits. Thereafter the 
panies new parties to the suit, the court contractors entered into a contract with 
declared that they were not the real parties defendant Burroughs, through its agent 
in interest. It is not enough that the causes Riley Brooks, to issue a builder’s risk policy 
of action may have arisen from the same to cover the contemplated building. For 
source. The test of the matter lies in the some time there had been a course of deal- 
nature of the particular cause of action and ings between the contractors and defendant 
its relation to others sought to be joined. Burroughs, whereby the latter had issued to 
The damage and loss caused by the fire was, them-various policies covering builder’s con- 
in each instance, an invasion of a personal struction risk, and settlement for the pre- 
and individual right in which none of the miums was made by the contractors at the 
owners or subrogated parties shared or had time of the completion of the building. 
an interest. Two or more persons injured 3rooks agreed to obtain the policy if one 
by the same wrongful act must sue sepa- could be written on a house. outside the city 
rately since each injury has a separate cause limits and agreed to notify the contractors 
of action—Fleming v. Carolina Power & if he could not write the policy. Subse- 
Light Company. North Carolina Supreme quently, the house was destroyed by fire, 
Court, October 5, 1948. Filed November and _ plaintiffs sought damages, alleging 


Plaintiffs Bunch entered into a contract 
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WUAGHALEEUCELEAEALENALAENA DAERAH 


breach of duty on the part of defendant’s 
agent in negligently failing to obtain the 
policy. The court affirmed a judgment for 
plaintiffs, concluding that an insurance 
broker, agreeing to obtain insurance, owes 
the legal duty to obtain the insurance, and 
if he does not do so, it is his duty to notify 
his principal in the event of failure —Bur- 
roughs v. Bunch et al. Texas Court of 
Civil Appeals, El Paso. March 18, 1948. 
Rehearing denied, April 14, 1948. 6 CCH 
FIRE AND CASUALTY CAsEs 750. 


Roy E. Prothro, Odessa, Texas, Pinkney Gris- 
som, Dallas, Texas, for Appellant. 


Thompson, Knight, Harris, Wright & Weis- 
berg, Dallas, Texas, Blanton, Deaderick & Mc- 
Mahon, William B. Deaderick, Odessa, Texas, 
for Appellees. 


LOCATION OF PROPERTY . 
MISDESCRIBED 


(OKLAHOMA) 


e Fire insurance 
Reformation of policy 


While living in Allen, Oklahoma, plaintiff 
insured a house and household goods against 
fire with defendant. Subsequently, he moved 
to Bokchito and through the same agent 
insured his drugstore and fixtures at Bok- 
chito with the same company. At that time 
most of the household goods were still in 
Allen. Later, and at a time when all of 
the household goods had, been moved to 
30kchito, plaintiff and the agent discussed 
on several occasions the proposition of get- 
ting the policy covering the household goods 
changed to show that they had been moved 


to Bokchito and were in the living quarters 
in back of the drugstore, and plaintiff told 
the agent to have the change made. Sub- 
sequently, while the agent was secretary of 
the company, plaintiff signed a renewal 
authorization and placed the renewal pol- 
icy in his safe without opening or reading 
it. Following a fire loss settlement was 
made for the loss of the drugstore and fix- 
tures, but defendant denied liability for loss 
of the household goods on the ground that 
the policy covered property only “while 
located and contained as described herein 
(Allen) and not elsewhere.” Suit was filed, 
seeking to reform the policy as to the loca- 
tion of the property insured and to recover 
for its loss. Affirming a judgment for plain- 
tiff in the amount of the loss without 
reformation of the policy, the court declared 
that the policy provision is waived, where 
the insurer, at the time of issuing a re- 
newal policy, has actual knowledge that the 
personalty intended to be insured had been 
moved from the location described in the 
original policy and was then located per- 
manently at the place where it was de- 
stroyed by fire. Since the insurer had 
actual knowledge of the real risk, a mis- 
description of the location of the insured 
property did not require reformation of the 
policy—Union Mutual Insurance Company 
v. Strickland. Oklahoma Supreme Court. 
November 3, 1948. 6 CCH Fire anp Cas- 
UALTY CAsEs 753. 

William M. Franklin, Oklahoma City, Okla- 
homa, for Plaintiff in Error. 


Porter Newman, Durant, 
fendant in Error. 


Oklahoma, for De- 


a 


Rain Insurance Proves Popular 


More than the usual amount of rain insurance was placed on Thanksgiving 


Day football games throughout the country, mostly high school contests. 
most common insurance plan used was form A. 


The 


For example, $1000 insurance 


might be issued, which on the basis of past experience, might be the predictable 


amount of ticket sales at the gate on the day of the game. 


Then if there was one- 


tenth of an inch of rainfall or its equivalent during a three-hour period, the insurer 
would pay the difference between the actual ticket sales and $1000, 
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Page 
Accident Insurance 
Burns—Suicide attempt (Iowa). 
Burden of Proof—Indebtedness against 
policy (N. C.) Deches 
Cancellation of Policy—Health at de- 


1002 


1006 


livery date—Diabetes (Mass.) 1004 
Double Indemnity 
“In elevator car’ construed (Tex.) .1000 


Fraternal Benefit Certificates—Reduc- 

tion of benefit—Change of occupa- 
tion (Ga.) 1005 

Group Insurance—Extension of death 


benefit (Tex.) 


Inter‘'m Insurance—Agent’s authority 


1003 


(Tenn.) 1000 
Limitation of Action—Renewal of suit 
(Ga.) ; 1001 
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MAN-LIFT MECHANISM FAILS 


(TEXAS) 


© Double indemnity 
“In elevator car” construed 





The insured was killed when the mecha- 
nism on the man-lift he was riding failed, 
and he was thrown three stories onto a 
concrete floor. His insurance policy pro- 
vided for payment of double indemnity if 
the insured were killed “while a passenger 
in an elevator car provided for passenger 
service only, other than the elevator cars in 
mines.” The man-lift consisted of a wide 
belt to which platforms and hand-holds 
were affixed at intervals. The court con- 
cluded that the phrase “in an elevator car” 
meant something more than being on an 
unenclosed step or platform. An area at 
least partially enclosed was suggested by 


Page 

Limitation of Liability—Heart dis- 
ease—Ambiguity (D. C.) 

Misrepresentations in Application— 

—Heart condition — Good faith 

(Pa.) 


Premium Payments—Time extension 


1002 





1003 


—Agent’s authority (Wis.) ...... 1002 
Presumptions—Death—Seven-year ab- 
sence (Ky.) 1003 





Procedure—Argument of counsel— 
Failure to produce service records 


eT 1005 
Rival Claims to Proceeds 
Change of beneficiary—Mental ca- 
pacity (Ark.) -.. . 1006 
Community property (Cal.).... 1001 


Total and Permanent Disability 
Atrophy of weakened leg (Mich.). .1004 
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the phrase. Judgment for plaintiff was re- 
versed.—Employers Casualty Company v. 
Langston. Texas Court of Civil Appeals. 
May 19, 1948. 13 CCH Lire Cases 435. 
Eskridge & Groce, San Antonio, Texas, for 
Appellant. 
McKay & Avery, Austin, Texas, for Appellee. 


INTERIM CONTRACT? 


(TENNESSEE) 


e First premium paid 
Agent’s statement 
Limitation of authority 





On January 24, 1947, defendant’s agent 
took the decedent’s application, accepted 
payment of the first premium and gave a 
receipt therefor, advising the applicant that 
the insurance would take effect as of the 
date of the application and receipt. The 
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applicant was accidentally killed on Febru- 
ary 12, 1947, and defendant rejected the ap- 
plication for insurance on February 21. Was 
defendant bound by the statement of its 
agent, and did the receipt for the first 
premium and the application create an 
interim or preliminary contract of insur- 
ance? The application expressly provided 
that the agent had no power to make, 
modify or discharge any contract of insur- 
ance or to bind the company by making 
any promises respecting any benefits under 
a policy. The receipt expressly stated that 
no insurance should become effective until 
the application was approved at the home 
office. Affirming a judgment for the in- 
surer, the court declared that defendant 
expressly limited the authority of its agent 
and that this limitation was known to the 
applicant and plaintiff beneficiary.—Saling 
v. Metropolitan Life Insurance Company. 
Tennessee Court of Appeals, Middle Sec- 
tion, Nashville. Filed October 30, 1948. 13 
CCH Lire Cases 432. 

Joseph L. Lackey, Nashville, Tennessee, for 
Plaintiff in Error. 


Moore & Ewing, 
Defendant in Error. 


Nashville, Tennessee, for 


RENEWAL OF SUIT 


(GEORGIA) 


e Industrial travel and pedestrian policy 
Time limitation for suit 


The industrial travel and pedestrian policy 
issued to plaintiff stipulated that affirmative 
proof of loss must be furnished to the in- 
surance company within ninety days after 
the date of the loss, and that no action 
could be brought to recover on the policy 
unless brought within two years from the 
expiration of the time within which proof 
of loss is required by the policy. Plaintiff 
alleged that his injuries were sustained on 
February 13, 1944, and that this action was 
a renewal of a suit that was filed on March 
20, 1945, and nonsuited by the trial court 
on November 18, 1947. In order for a valid 
suit to be maintained on the policy, it was 
essential that suit be instituted within two 
years from the ninety-day period after the 
loss was sustained; this is true regardless of 
whether or not the suit was a renewal of a 
former action which had been nonsuited. 
Since plaintiff’s suit was filed more than 
four years after the alleged loss was sus- 


tained, the trial court properly sustained 
defendant’s demurrer. Judgment of dis- 
missal was affirmed.—Davenport v. Gulf 
Life Insurance Company. Georgia Court 
of Appeals. October 30, 1948. 13 CCH 
Lire CAsEs 443, 

Leonard Pennisi, J. Wightman Bowden, At- 
lanta, Georgia, for Plaintiff. 


Tindall & Tindall, J. D. Tindall, J. F. Kemp, 
Atlanta, Georgia, for Defendant. 


WIDOW CLAIMS 
ONE-HALF OF PROCEEDS 


(CALIFORNIA) 
@ Community property 

Domicile 
“Floating intentions” 





The insured’s widow claimed one half of 
the proceeds of a policy in which the in- 
sured designated his brother and sister as 
beneficiaries. If on March 8, 1934, the in- 
sured was domiciled in California, he could 
not, without his wife’s consent, use the 
community moneys derived from his earn- 
ings to purchase the annuity policy for his 
brother and sister, for the interest of the 
wife in one half of the community property 
is a definite estate. The controversy cen- 
tered solely around the question of the 
insured’s legal domicile on the day the 
policy was issued, Against the fact of resi- 
dence in California and declarations of per- 
manency were the claim of New Jersey 
residence in tax returns and the unexecuted 
intention, expressed to his brother, sister, 
secretary and agent, of returning some time 
to a one-room residence in New Jersey. 
Such unexecuted intentions cannot over- 
come the force of facts, and actualities should 
prevail over wishful longings. The court 
awarded one half of the proceeds of the 
policy to the widow.—The Penn Mutual 
Life Insurance Company v. Fields et al. 
United States District Court, Southern Dis- 
trict of California, Central Division. No- 
vember 1, 1948. 13 CCH Lire Cases 437. 

O'Melveny & Myers, L. M. Wright, Franklin 


T. Hamilton, Los Angeles, California, for Com- 
plainant. 

John W. Preston, Sr., John W. Preston, Jr., 
Los Angeles, California, for Defendant Walter 
Fields and Adel C. Smith, 

Mark Herron, A, Tolin, G. Allen Bisbee, Los 
Angeles, California, for Defendant Harriet V. 
Fields. 
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HEART DISEASE LIMITATION 


(DISTRICT OF COLUMBIA) 
e “Immediate full benefit” legend 


Five days after defendant issued a life 


.insurance policy to the decedent, he died of 


a heart attack. Defendant rejected the bene- 
ficiary’s claim on the ground that the in- 
sured died of one of the five diseases excluded 
from coverage in a “Limitation of Liability” 
clause, which read: “LIMITATION OF 
LIABILITY. The insurance under this 
Policy does not cover death caused by heart, 
kidney or venereal diseases, apoplexy or 
tuberculosis in any form contracted at any 
time before or within the first year from the 
date of this Policy ” It was plaintiff's 
contention that the legend “Immediate Full 
Benefit” on the outside or cover page of 
the policy was in conflict with the “Limita- 
tion of Liability” clause. The court ruled 
to the contrary, declaring: “This is not a 
case where ‘insurance expertise’ or equivocal 
legal language has been wrought into a 
policy in such a manner as to confuse or 
mislead the assured. Had he opened it up 
he would have found in an arresting, prom- 
inent position on the second page the express 
exclusion of liability we have mentioned.” 
Judgment for defendant was affirmed.— 
Walker v. Superior Life Insurance Com- 
pany, Inc. Municipal Court of Appeals, 
District of Columbia. November 10, 1948. 
13 CCH Lire Cases 466. 

Nathan M. Brown, Samuel B. Brown, Benja- 
min B. Brown, for Appellant. 

Milton Conn, for Appellee. 


PREMIUM PAYMENT EXTENSION 


(WISCCNSIN) 
© Agent’s authority 





On June 20, 1945, two days before the 
expiration of the grace period, defendant’s 
soliciting agent called at plaintiff's house to 
collect the premium on her son’s insurance. 
She told him that her son was ill and would 
not have a paycheck until July 5, and that 
she would have to pay the premium herself 
although she wished that the youngster 
would pay for his own insurance. She ex- 
tracted three ten-dollar bills from her pocket- 
book and told the agent that he might as 
well take it. He declined, saying that he 
would hold the matter open until July 10 so 
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that the boy would have a chance to pay it. 
The boy died on July 3. Defendant con- 
tended that the agent, having no authority 
to issue policies, could not grant an exten- 
sion of time for the payment of a premium. 
Since the premium was offered to a collect- 
ing agent, who declined to take the money, 
it must be held that plaintiff was deterred 
from making the payment by conduct or 
statements on the part of the agent which 
induced in her an honest belief that a fail- 
ure to make the payment then would not 
be relied upon by the company to work a 
forfeiture of the policy. Judgment for plain- 
tiff was affirmed.—Harms et al. v. The John 
Hancock Mutual Life Insurance Company of 
Boston, Massachusetts. Wisconsin Supreme 
Court. Filed November 16, 1948. 13 CCH 
Lire Cases 476. 

Floyd E, Jenkins, Milwaukee, Wisconsin, for 
Plaintiffs, Respondents. 


Bloodgood & Passmore, William E, Burke, 
Milwaukee, Wisconsin, for Defendant, Appellant. 


BURNS INCURRED 
IN SUICIDE ATTEMPT 


(IOWA) 
e Accident insurance 





Plaintiff, despondent over marital troubles, 
turned on all the gas jets of her stove and 
went to sleep. Awaking about midnighi, 
she turned them all off. As she was at- 
tempting to light the pilot light, the gas in 
the air ignited, burning her face and hair. 
She was insured with defendant under a 
medical reimbursement policy which pro- 
vided that “ ‘injury,’ as used in this policy, 
means bodily injury which is the sole cause 
of the loss and which is effected solely 
through accidental means while the policy 
is in force.” A loss of time policy provided 
that “ ‘injury,’ as used in this policy, means 
bodily injury (suicide or self-destruction or 
any attempt thereat while either sane or 
insane not included) which is the sole cause 
of the loss and which is effected solely 
through accidental means while this policy 
is in force.” Affirming a judgment for 
plaintiff, the court held that it is immaterial 
whether the injured party sets in motion 
the first of a series of events which results 
in injury or death, if the injury was an 
unexpected result from a known cause or 
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was produced without design or intention. 
A jury question was presented.—Comfort 
v. Continental Casualty Company. Iowa 
Supreme Court. Filed November 16, 1948. 
13 CCH Lire Cases 467. 

Bradshaw, Fowler, Proctor & Fairgrave, Des 
Moines, Iowa, for Appellant. 


Lehman, Hurlburt, Hossfeld, Blanchard & 
Cless, Des Moines, Iowa, for Appellee. 


PROGRESSIVE INSANITY 


(TEXAS) 


e Group insurance 
Extension of death benefit 


The decedent’s group insurance certificate 
contained an “extension of death benefit” 
clause, which provided that if due proof was 
furnished that the employment terminated 
on account of total disability from bodily 
injury or disease and that such disability 
was continuous until death, the amount of 
insurance on the life of the employee at the 
date of termination of employment would 
be paid to the beneficiary, provided proof 
was furnished to the office within 
ninety days of death. In 1942 the deceased 
received a severe head injury in an accident, 
requiring several weeks’ hospitalization. He 
returned to work nine months later. Al- 
though his employer gave him lighter work, 
his head and back pained him at all times, 
and he became nervous and irritable. His 
physical and mental condition grew con- 
stantly worse and resulted in the termina- 
tion of his employment. On June 1, 1946, 
he accepted other employment, but was 
arrested on the job after he had threatened 
to kill a man. Committed to an institution 
on June 22, he was operated upon on August 
14 and died two days later. The court 
upheld the trial court’s finding that the de- 
ceased was totally disabled by reason of 
insanity at the time of his termination of 
employment, and judgment for the bene- 
ficiary was affirmed.—John Hancock Mutual 
Life Insurance Company v. Stanley, Texas 
Court of Civil Appeals, Second Supreme 
Judicial District. November 12, 1948. 13 
CCH Lire Cases 456. 

Samuels, Brown, Herman & Scott, William 
B. Brown, Fort Worth, Texas, for Appellant. 


R. B. Gambill, John L, Sullivan, Denton, 
Texas, for Appellee. 


home 


SEVEN-YEAR ABSENCE 


(KENTUCKY) 
e Presumption of death 





Seven years after the insured disappeared 
from the home of her aunt, the beneficiary 
brought suit to recover the face value of a life 
insurance policy. The insurer’s contention 
that the insured’s disappearance was pre- 
meditated and did not raise the presumption 
of death was based on the fact that the 
insured’s mother had disappeared and on 
some slight evidence that the insured was 
discontented and unhappy at the time she 
left her aunt’s home. After her mother’s 
disappearance, the insured went to live with 
her grandfather and later joined her father 
and stepmother. After her father’s death 
she wrote to her aunt that she was unhappy 
in Louisville and went to live with her in 
Covington. She entered a business school 
in Cincinnati, returning each day to her 
aunt’s home. On the day of her disappear- 
ance, she left as usual for Cincinnati. But 
instead of going to school, she appeared at 
a Cincinnati department store and charged 
a coat to her aunt. Efforts to learn the 
whereabouts of the girl were unsuccessful. 
Evidence that she was seen alive during the 
seven-year period was vague and uncertain, 
and, at most, raised a jury question. The 
evidence was sufficient to sustain the trial 
court’s finding that there was no reappear- 
ance and that the presumption of. death 
arose on the day of the insured’s disappear- 
ance. Judgment for the beneficiary was 
affirmed.—Metropolitan Life Insurance Com- 
pany v. Edelen’s Exrx. Kentucky Court of 
Appeals. November 5, 1948. 13 CCH Lire 
Cases 454. 

William Marshall Bullitt, R. Lee Blackwell, 


Donald Q. Taylor, Bullitt & Middleton, Louis- 
ville, Kentucky, for Appellant. 


E. E. Hubbard, Ernest N, Fulton, Bardstown, 
Kentucky, for Appellee. 


HEART CONDITION 
MISREPRESENTED 


(PENNSYLVANIA) 
®@ Good faith 


In August, 1945, the deceased applied for 
and was subsequently issued a life insurance 
policy. Some seven months later he died 
of a coronary thrombosis, and the insurer 
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brought suit to cancel the policy on the 
ground that the insured had fraudulently 
represented in the application that he did 
not have a heart disease. In 1940 the in- 
sured had a tonsillectomy, and in 1941 he 
suffered from symptoms of indigestion. His 
physician diagnosed his trouble as a duo- 
denal ulcer and as a remedy prescribed 
medication and diet. A couple of months 
later X-rays were taken which showed that 
if there had been an ulcer, it had cleared up. 
That same year the insured had an appen- 
dectomy. In 1943 he again exhibited symp- 
toms of indigestion and hyperacidity, and, 
at his physician’s suggestion, he had an elec- 
trocardiogram taken. In the doctor’s opin- 
ion it disclosed no myocardial pathology. In 
1945 the insured suffered a dizzy spell while 
driving his automobile. Another electro- 
cardiogram was taken on which a hospital 
interné made a notation of “possible coro- 
nary,” but the doctor again diagnosed the 
condition as a mild attack of vertigo and 
not as evidencing any heart disturbance. 
The insured was in the hospital for only one 
day, received no medication other than a 
sedative, and immediately resumed his em- 
ployment. He continued in apparently good 
health until his death some eight months 
later. If the insured did have any heart 
disease, he did not suspect it, because his 
doctor always assured him to the contrary. 
The insured acted in perfectly good faith, 
and none of the representations he made 
were knowingly untrue. The decree dismiss- 
ing the bill was affirmed.—The Travelers 
Insurance Company v. Heppenstall Com- 
pany. Pennsylvania Supreme Court. Filed 
November 9, 1948, 13 CCH Lire Cases 451. 


John R. Bredin, Dalzell, McFall, Pringle & 
Bredin, 450 Fourth Avenue, Pittsburgh, Penn- 
sylvania, for Appellant. 

Elder W. Marshall, P. K. Motheral, Reed, 
Smith, Shaw & McClay, 747 Union Trust Build- 
ing, Pittsburgh, Pennsylvania, for Appellee. 


ATROPHY OF WEAKENED LEG 


(MICHIGAN) 
e Total and permanent disability 





The insured was six years of age when 
he was stricken with infantile paralysis which 
left his leg permanently withered. Many 
years later he obtained two policies of in- 
surance from defendant which provided that 
if the insured became totally disabled prior 
to reaching the age of sixty, he should be 


released from all further premiums and 
should receive each month during the bal- 
ance of his lifetime one per cent of the face 
value of the policies. If disability occurred 
after he reached the age of sixty, he would 
be exempt from paying any further annual 
premiums. Plaintiff claimed that on March 
10, 1946, slightly less than eight months 
prior to his reaching the age of sixty, he 
became totally and permanently disabled 
because of the complete atrophy of the 
weakened left leg to support him adequately 
and safely in his movements and by reason 
of exhaustion and peril to his health in the 
normal activities in the prosecution of his 
business of property management. The doc- 
tors who testified as to plaintiff’s condition 
prior to his reaching the age of sixty did 
not agree, but there was credible testimony 
that indicated that plaintiff was not totally 
and permanently disabled. A jury question 
was presented, and there was sufficient evi- 
dence to support the verdict allowing plain- 
tiff recovery for premiums paid after he 
reached the age of sixty years, based on a 
finding that he became totally and perma- 
nently disabled only after he reached the 
age of sixty. Judgment of the lower court 
was affirmed.—Mellinger v. The Prudential 
Insurance Company of America. Michigan 
Supreme Court. Filed November 12, 1948. 
13 CCH Lire Cases 461. 


Edwin J. Mercer, 2204 Dime Building, Detroit 
26, Michigan, for Plaintiff, Appellant. 


Dickinson, Wright, Davis, McKean & Cudlip, 
Max L. Veech, Daniel J. Tindall, Jr., 800 Na- 
tional Bank Building, Detroit 26, Michigan, for 
Defendant, Appellee. 


DIABETES AT DELIVERY DATE? 


(MASSACHUSETTS) 
e Cancellation of policy 


The insurer sought to cancel an insurance 
policy issued on the life of Traverse, one of 
defendants’ executive officers, on the ground 
that he was suffering from diabetes at the 
time the policy was delivered. At the time 
the insured applied for the policy, plaintiff's 
medical examiner had found nothing physi- 
cally wrong with him. The day before de- 
livery, Traverse experienced a “chill” while 
at work, and a physician was summoned 
who, being unable to determine the cause 
of the chill, suggested a three-day hospital 
checkup. He was discharged from the hos- 
pital as well, the final diagnosis being “no 
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disease.” Plaintiff shortly learned of Trav- 
erse’s hospitalization and requested a blood 
test; the insured was found to have diabetes. 
He remained a mild or borderline diabetic 
thereafter. The court could not conclude 
that the applicant’s failure to report the chill 
amounted to a misrepresentation of a mate- 
rial fact made with an actual intent to de- 
ceive or to a misrepresentation of a matter 
which increased the risk of loss. The fact 
that plaintiff’s medical expert testified that 
the blood test for sugar made on September 
5 indicated that Traverse probably had dia- 
betes on August 23 when the policy was 
delivered, did not require the lower court to 
find that Traverse had diabetes prior to or 
at the time of delivery, since he may have 
had the disease for weeks or months, or he 
may have had it only a matter of days 
before its presence was discovered, Judg- 
ment for defendants was affirmed.—Aetna 
Life Insurance Company v. Hub Hosiery 
Mills et al. United States Court of Appeals 
for the First Circuit. November 9, 1948. 
13 CCH Lire Cases 447, 

Bailey Aldrich, Choate, Hall & Stewart, for 
Complainant, Appellant. 


Albert L. Bourgeois, Bourgeois & Bourgeois, 
for Appellee Alfred J. Traverse. 


CHANGE OF OCCUPATION 


(GEORGIA) 


e Fraternal benefit certificate 
Reduction of benefit 





The certificate issued to the deceased 
member of defendant order provided for a 
benefit of $5,000 subject to reduction in 
accordance with the occupational classifica- 
tion properly applicable to the member at 
the time of the accidental injury or death. 
That the amount stated payable by the cer- 
tificate was subject to reduction upon a 
change of occupation was understood by 
both the member and the order was evi- 
denced by the fact that a reduction to 
seventy-five per cent of the maximum bene- 
fit was made by occupational rider attached 
at the time the certificate was issued, at 
which time the member was a deputy sheriff 
not riding a motorcycle. Subsequently, the 
member’s occupation changed to that of 
gatekeeper at a plant and later to that of 
investigator for the Alcohol Tax Unit. Al- 
though a substantial part of the duties of a 
deputy sheriff not riding a motorcycle, and 


which were performed by the insured at 
the time of his original application, included 
the suppression of illicit distilling, his duties 
as an investigator of the Alcohol Tax Unit 
dealt altogether with the suppression of 
illicit distilling. The rating manual accepted 
by the constitution of defendant as the 
standard made a difference in rating be- 
tween these two occupations, and the court 
did not feel authorized to hold that there 
was no change of occupation. The amount 
tendered to plaintiff was all that could be 
had under the terms of the certificate.— 
Clark v. The Order of United Commercial 
Travelers of America. United States Dis- 
trict Court, Northern District of Georgia, 
Gainesville Division. November 2, 1948. 
13 CCH Lire Cases 442, 


R. W. Smith, Jr., H. A. Stephens, Jr., Gaines- 
ville, Georgia, for Plaintiff. 


Neely, Marshall & Greene, 1040 Hurt Build- 
ing, Atlanta, Georgia, for Defendant. 


REFUSAL TO PRODUCE 
SERVICE RECORDS 


(OHIO) 
e Argument of counsel 


In an action on a policy indemnifying 
plaintiff against loss resulting from acci- 
dental bodily injury or sickness, the in- 
surer relied on the clause relieving it from 
liability for disability resulting from, con- 
tributed to or caused by intentional injuries 
or attempted suicide. While plaintiff was 
alone in a friend’s apartment, he observed 
a rifle hanging on the wall, removed it and 
examined it, and then attempted to replace 
it on the rack, He recalled nothing further 
and did not regain consciousness until he 
was in the hospital. He had been shot 
with the rifle, the bullet entering the skull 
just back of the right eye. Both eyes were 
destroyed, and a portion of the brain was 
injured. Plaintiff, who was a doctor and 
had served in the Medical Corps of the 
United States Army, was given a medical 
discharge. Upon cross-examination defend- 
ant attempted to show that plaintiff had 
been in ill health and was suffering from an 
incurable disease which was the reason for 
the medical discharge, all of which was 
denied by plaintiff. Defendant ‘desired to 
have plaintiff's medical service record, which 
was in the possession of the Veterans’ Ad- 
ministration Regional Office, produced in 


UUOUUOLEOAQUOOUUOEOOUUEONAAUUGATOUONOAYOONOOLOCUEOTOOUEONAOUUONOUUONVUOONRGNOUNGEOADENGUOOEROATYOUEOOAUUUEEGOUUETGGGTOUEOANO OO GEAOUUDEGAOOEEEOYOOOGTOOOUOGGLOOUOEENDUOOGEOOOEOOUOOOBUOUOUESAATOOOAGHODOOONODOBENAOO VOGT HOOENOOTAUOGOOULEUOTODEEENGUUAOGOOTOERE TOU EOE ET OO DOPE ET PENNE 


LIFE, HEALTH AND ACCIDENT 


PAGE 1005 








en 





AUUUAANAUATAAAUEEUUONUEENAONALLAUUEAU EAA AUU EEA AGATE ANON ANNEAL 


evidence. However, this information was 
confidential by virtue of United States Code 
Section 456 and could not be obtained with- 
out plaintiff's consent. The trial court erred 
in permitting cross-examination of plaintiff 
concerning his reasons for refusing to give 
his consent to the introduction of his service 
records and in permitting counsel to com- 
ment upon it in the final argument to the 
jury. Judgment for defendant was reversed 
and the cause remanded.—McLaughlin v. 
Massachusetts Indemnity Insurance Com- 


pany. Ohio Court of Appeals, Franklin 
County. November 12, 1948. 13 CCH Lire 
CAsEs 481. 


Burr, Porter, Stanley & Treffinger, Lawrence 
D. Stanley, Bruce G. Lynn, 50 W. Broad Street, 
Columbus 15, Ohio, for Plaintiff, Appellant. 


W. B. McLeskey, 33 N. High Street, Colum- 
bus 15, Ohio, Mark F. McChesney, Akron, Ohio, 
for Defendant, Appellee. 


PROGRESSIVE 
DEMENTIA PRAECOX 


(ARKANSAS) 
@ Change of beneficiary 





The insured’s grandmother, original bene- 
ficiary of his war risk insurance policy, 
claimed the proceeds on the ground that on 
November 20, 1942, when the insured changed 
the beneficiary to his wife, he was mentally 
incompetent to understand the nature and 
effect of what ke was doing. The court 
agreed. For medical reasons the insured 
was honorably discharged from service in 
October, 1940, After returning to his 
grandmother’s home and finding that he 
was unable to work, he applied for and re- 
ceived a pension. On August 22, 1942, he 
married, His general condition grew pro- 
gressively worse, and the marked deteriora- 
tion of his mind and body became increasingly 
apparent to all. Upon examination, a local 
physician stated that he considered the in- 
sured “crazy” and advised that he be sent 
to a hospital. On October 27, 1942, appli- 
cation for reinstatement of the insurance 
policy, witnessed by the wife, was executed; 
on November 20, 1942, a change in designa- 
tion of beneficiary form was executed by 
the insured. On November 19, he had re- 
turned to the hospital, accompanied by his 
wife, where the physician’s report was de- 
mentia praecox. The irisured was dis- 
charged in December, but by June he was 


completely helpless and reentered the hos- 
pital, where he was classified as incompetent 
and sent to a mental institution, where he 
died in September. From these facts the 
court concluded that the insured was men- 
tally incompetent at the time of the change 
of beneficiary from his grandmother to his 
wife.—Jordan v. United States of America 
et al. United States District Court, Western 
District of Arkansas, El Dorado Division. 
November 4, 1948. 13 CCH Lure Cases 469. 


DuVal L. Purkins, Warren, Arkansas, for 
Plaintiff. 

Surrey E. Gilliam, William Eckert, El Dorado, 
Arkansas, for Defendant Rosalie Childs Gill 
Jameson. 

David R. Boatright, Assistant United States 
Attorney, Fort Smith, Arkansas, for Defendant 
United States of America. 


INDEBTEDNESS AGAINST POLICY 


(NORTH CAROLINA) 
© Burden of proof 


On application of the insured, defendant 
changed his policy to a paid-up participating 
policy of $5,000. At that time there was 
an indebtedness against the policy for money 
loaned the insured. Later the insured exe- 
cuted a note for accrued interest. At the 
time the policy was converted, its benefit 
value was in excess of $5,000. The cash 
surrender value of this excess was applied 
as a credit on the indebtedness. The policy 
loan agreement executed by the insured pro- 
vides in part that whenever the total indebt- 
edness against the policy, including accrued 
interest, shall equal the cash surrender value 
of the policy, the company, at its option, 
may cancel the policy and its accumulations 
“in which case the policy contract shall im- 
mediately become and be void and of no 
effect unless and until reinstatement in ac- 
cordance with the rules of the company.” 
Acting under this provision, defendant wrote 
the insured that the indebtedness equalled the 
cash surrender value and that the policy was 
out of force, but offered to aid him in 
having the policy reinstated. Nothing was 
heard from the insured, who died one month 
later, The trial court nonsuited the bene- 
ficiary in her action to recover on the policy. 
Plaintiff offered evidence sufficient to con- 
stitute a prima facie case for the jury. 
Thereupon defendant offered evidence tend- 
ing to show that the indebtedness equaled 
or exceeded the cash surrender value and 


UTNbaeeAAHANHoUo ecanneatanoo Ua eeeneeeeedacooconeeennnnentouaueneenetnndacueaaeeeeencuuuueeeganeetec UU eueenetAMGUUcUeELeNANAUOUULUONENEAULUOUUUONGNGNNOGUOOUEOEGROUUUUULUEUOEOOUUUUEALTOUUUOOUENGOUCOOOUOGEGGHNGUUUONEEOUONOQUUEOUUGUOUOUaLAREONOOOUORqAGONUOUUUUbEENULOUOUeNveddHOUOUuetetHNALL 


ILJ—DECEMBER, 1948 


PAGE 1006 













(HUN 


Os- 
ent 

he 
the 
en- 
ige 
his 
‘ica 
ern 
on. 
169. 


for 


ido, 
Gill 


ates 
lant 


was 
nth 
ne- 
icy. 
on- 
ry. 
nd- 
led 
and 


HHH HHUULL 


48 





VANELUASLANAONU TATA DALARAN AAAI HEATHEN A ADDU AAU ND AAU EA PADD AT TUES TOA 

































that it had notified the insured that it had nonsuit was reversed.—Barnes v. Security 
exercised its right to cancel the policy. These Life & Trust Company. North Carolina 
are matters in defense upon which the bur- Supreme Court. October 26, 1948. Filed 
den of proof rests on defendant. A judg- November 3, 1948. 13 CCH Lire Cases 450. 
ment of nonsuit is never permissible in favor Oscar B. Turner, for Plaintiff, Appellant. 


of the party having the burden of proof Womble, Carlyle, Martin & Sandridge, for 
upon evidence offered by it. Judgment of Defendant, Appellee. 
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Alcoholism—Disease or Habit? 


Whether chronic alcoholism is a disease or merely a bad habit will be the 
question before the jury in a California Superior Court, Los Angeles. Suit was 
brought by the insured’s guardian to collect $350 per month disability benefits 
on the ground that alcoholism is a “sickness”. The insured is now in a state 
hospital, classed as a chronic alcoholic suffering from mental deterioration. The 
insurance company maintains that under the policy terms, which provide benefits 
for “continuous necessary” disability, the insured’s illness should not be classified 
as “necessary”. 


Mutual Life Upheld in Portal-to-Portal Case 


In denying a petition of certiorari to the United States Court of Appeals for 
the Second Circuit, the United States sustained the contention of Mutual Life, 
whose employees claimed overtime pay for a period in 1940 under the wage and 
hour act. The company maintained and the courts held constitutional provisions 
of the portal-to-portal act which exclude liability for overtime compensation when 
an employer acts in good faith on the basis of a government administrative ruling 
or practice. The suit involved only $660, but the legal costs and damages might 
have moved the total up to $20,000. 


FSA Draft of Uniform UCD Bill Reported 


It is reported that Federal Security Agency officials have drafted a model bill 
for consideration by state legislatures to provide for cash sickness benefit systems. 
The model bill would provide a system similar to unemployment compensation for 
offsetting employers’ tax payments. Unlike unemployment compensation, the 
system would be so compulsory as to secure widespread state enactment of cash 
sickness laws. FSA has annually recommended federal disability coverage and 
the strengthening of state cash sickness programs, 


Compensation Rates Reduced in Minnesota 


Effective January 1, a reduction of 9.2 per cent in 1949 compensation insur- 
ance rates has been ordered by the Minnesota Compensation Insurance Board. 
It is estimated that the reduction will mean a saving of $1,250,000 to employers, 
based on current premium payments for compensation insurance. The larger re- 
duction was ordered because the companies did not take into full consideration 
the large increases in wages the past year. 
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Page 
Bottling Company's Liability—Bottle 


exploding (Okla.) ‘1010 
Carrier's Liability—Defective drum— 

Acid splashing (Pa.) 1017 
Contractor’s Liability—Brick wall col- 

lapsing—Minor injured (Pa.) 1020 


Dentist’s Liability—Drill left in jaw- 
bone—Statute of limitations (Ariz.) 1008 

Electric Company’s Liability—Instal- 
lation of fan—Third party injured 


(Mo.) 1014 
Emplover’s Liability—Domestic injured 
—Stairway (Wash.) 1015 
Gas Company's Liability—Line leaking 
—Loss of shade tree (Tenn.) 1014 
Hospital’s Liability 
Mental patient jumping from win- 
dow (Ga.) 1013 
Premature discharge of patient— 
Charitable institution (Mich.) 1015 
Manufacturer's Liability — Contami- 
nated pie (Ga.) 1012 
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Parks—Tree limb falling (IIl.) 1013 
Sidewalk excavation (Ill.) 1015 
Sidewalk defect—Notice (La.) 1014 
Snow-covered hole (Mass.) 1016 
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jured (Wvyo.) 1020 
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Oiled floor—Customer injured (IIl.) 
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Tenant’s guest injured—Improper 
lighting (D. C.)... sas . 1013 

Unruly mule—Excursionist injured 
(Cal.) 

Physician’s Malpractice 
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Statute of limitations (Ohio) 
Treatment—Patient becoming drug 
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Railroad’s Liability 
Cattle killed (La.) 1011 


Passenger injured—Alighting from 


moving train (Mass.) 1016 
Shipping Company’s  Liabilitv—Sea- 
man contracting polio (N. Y.) 1017 


Statutes Construed 


Federal Tort Claims Act—Radio 
tower struck by plane (Ga.) ....1018 

Safe-place—Public pier—Minor in- 
jured (Wis.) ee 
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subsequently suffered swelling and soreness 
at intervals of from four to six months. 
When he returned to defendant in 1938 or 
1939, defendant X-rayed his teeth and jaw 
and told him that there was nothing there 
that should give him any trouble. However, 
plaintiff began to get rheumatism, suffered 


DRILL IMBEDDED IN JAWBONE 


(ARIZONA) 
@ Dentist’s malpractice 
Statute of limitations 





In July or August, 1935, defendant ex- 
tracted a wisdom tooth for plaintiff, who 
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soreness in his joints and back, and the 
hearing in his left ear was seriously affected. 
In fact, his condition became such that he 
was unable to do his usual work and lost 
in all approxirhately three hundred working 
days. He consulted several medical doctors, 
who informed him that there was an infection 
some place, but that they could not determine 
its location. Finally, in December, 1941, 
after his gums had swollen and abscessed, 
plaintiff consulted a dentist who X-rayed 
the afflicted area, and plaintiff learned for 
the first time that a portion of the drill had 
broken off and become imbedded in the jaw- 
bone. Fraudulent concealment by one oc- 
cupying a position of trust tolls the running 
of the two-year statute of limitations until 
the other party discovers or is put upon 
reasonable notice of the breach of trust, 
regardless of the form of action. Judgment 
for plaintiff was affirmed.—Morrison v. 
Acton. Arizona Supreme Court. October 
25, 1948. 16 CCH NeEGLIiceNce CAses 285. 

Blaine B. Shimmell, Louis McClennen, Phoe- 
nix, Arizona, for Appellant. 


Howard Gibbons, Herbert Watson, W. H. 
Chester, Phoenix, Arizona, for Appellee. 


CONTAMINATED CHOCOLATE PIE 


(TENNESSEE) 
@ Manufacturer’s liability 





Plaintiffs were poisoned and made violent- 
ly ill by eating a chocolate pie which had 
been baked by defendant. The county health 
inspector testified that he found insanitary 
conditions existing in and around the plant. 
The pie company offered contradictory evi- 
dence to the effect that when the pies are put 
in the baking oven, they are in a paper-like 
pan that will not burn. When they are re- 
moved from the oven, they are cooled on 
pie racks for an hour before being wrapped 
securely in cellophane wrappers. During 
this process the pies are never touched by 
human hands. The cellophane wrapper may 
be removed by anyone desiring to do so and 
replaced without leaving evidence thereof. 
The question before the court was whether, 
in spite of the affirmative evidence of negli- 
gence, the injured consumer must go further 
and establish by clear and convincing evi- 
dence that the wrapper containing the pie 
was not tampered with after the product 
left the possession of the negligent producer. 
The court declared that if such a burden was 
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placed upon the injured consumer, then, as 
a practical matter, the producer of food 
products for sale to the public might with 
impunity be guilty of negligence and a vio- 
lation of salutary statutes. This is true 
because there is little possibility of the con- 
sumer being able to show beyond the possibility 
of a doubt that the container was not tampered 
with during the intervening period. A jury 
question was presented, and the trial judge 
erred in taking the case from the jury.— 
Jones et al. v. Mercer Pie Company. Ten- 
nessee Supreme Court. October 16, 1948. 
16 CCH NEGLIGENCE CAsEs 274. 

Joseph Wagner, Howard J. Sears, Chatta- 
nooga, Tennessee, for Plaintiffs. 


Sizer & Cameron, Chattanooga, Tennessee, 
for Defendant. 


DISAGREEABLE ODORS 
FROM FERTILIZER PLANT 


(ILLINOIS) 


@ Water pollytion 
Property damage 


Plaintiffs sought to recover for damage 
sustained when defendant permitted waste 
matter from animal carcasses and other or- 
ganic matter to escape from the premises 
of its fertilizer manufacturing plant into a 
lake bordering on plaintiffs’ lands. The lake 
became filled with debris and maggots; the 
livestock refused to drink the water; the 
livestock and chickens became covered with 
black material; fish died in the lake; and 
plaintiffs’ poultry flock was cut from 600 
to 150. Plaintiffs’ children were nauseated 
from the odor, which carried for a distance 
of from three to seven miles. Defendant 
argued that plaintiffs could not recover for 
disagreeable odors created as an incident to 
the operation of an industrial plant. The 
court ruled to the contrary. This was not 
a case of incidental odors from an industrial 
plant located in an industrial community. 
Plaintiffs were hindered and damaged in 
carrying on their agricultural pursuits in an 
agricultural community. Judgment for 
plaintiffs was affirmed.—Gargac et al. v. 
Smith-Rowland Company. United States 
Court of Appeals for the Seventh Circuit. 
October 21, 1948. 16 CCH NEGLIGENCE 
CASEs 293. 

Morris B. Chapman, Gilbert Rosch, for Plain- 
tiffs, Appellees. 

Wesley Lueders, for Defendant, Appellant. 
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EXPLODING BEVERAGE BOTTLE 


(OKLAHOMA) 
® Res ipsa loquitur 





In June, 1946, plaintiff, a drugstore em- 
ployee, was injured when a beverage bottle 
exploded in his hand. The case of beverage 
from which the exploding bottle had been 
taken was purchased in November, 1945, and 
was delivered in December, 1945, by a whole- 
sale grocery. Plaintiff testified that he 
handled the bottle in the usual manner and 
that, to the best of his knowledge, the bottle 
had been in the case under the counter and 
unmolested during the six months between 
the time of its delivery to the store and the 
time he removed it. Since plaintiff intro- 
duced no proof as to how the bottle was 
handled from the time it left the possession 
of defendant beverage manufacturer until 
the bottle arrived in the drugstore where 
he worked, the evidence was insufficient to 
bring the case within the extension of the 
general res ipsa loquitur’ rule. Judgment 
for plaintiff was reversed and the cause re- 
manded.—Canada Dry Ginger Ale, Inc. v. 
Fisher. Oklahoma Supreme Court. October 
19, 1948. 16 CCH NEGLIGENCE CAsEs 290. 

Green & Farmer, Robert J. Woolsey, Tulsa, 
Oklahoma, for Plaintiff in Error. 


Pierce & Pierce, A. L. Brook, Muskogee, Okla- 
homa, for Defendant in Error. 


CHILD SLIPS ON PUBLIC PIER 


(WISCONSIN) 
© Safe place statute 





The thirteen-year-old plaintiff was in- 
jured when she slipped and fell upon the 
platform of a public pier constructed and 
maintained by defendant village for public 
swimming and bathing. Suit was brought 
under the safe place statute, plaintiffs al- 
leging that defendant failed to treat the 
boards to prevent them from becoming 
watersoaked and slippery and failed to pro- 
vide the surface of the platform with a 
matting of rubber or fiber. Defendant de- 
murred on the ground that the bathing pier 
and platform used as a means of ingress and 
egress was not a public building or struc- 
ture under the safe place statute. The court 
was of the opinion that under the allegations 
in the complaint as to the nature and man- 
ner of construction and defendant’s intended 


and actual purposes and uses of the pier 
and platform as a place of resort, assem- 
blage, occupancy and use by the public, it 
was clearly a “structure” and “public build- 
ing” under the safe place statute within the 
meaning of those terms. Judgment of the 
trial court, which overruled the demurrer, 
was affirmed.—Feirn et al. v. Village of 
Shorewood Hills. Wisconsin Supreme 
Court. Filed October 12, 1948. 16 CCH 
NEGLIGENCE CAsEs 268. 

Rieser & Mathys, Madison, Wisconsin, for 
Respondents. 


Schubring, Ryan, Petersen & Sutherland, Mad- 
ison, Wisconsin, for Appellant. 


SURGEON’S NEGLIGENCE 


(OHIO) 
© Statute of limitations 


Plaintiff's petition alleged that in an oper- 
ation performed upon his wife, and without 
their knowledge or consent, defendant sur- 
geon negligently caused the vaginal opening 
in the body of his wife to be partially closed. 
As a result, plaintiff suffered damages in 
medical expenses, for money expended in 
domestic services, and for the loss of con- 
sortium of the wife and for punitive dam- 
ages. The trial court sustained defendant’s 
demurrer, holding that the action was for 
malpractice and was barred by the statute 
requiring that such actions be brought with- 
in one year after the cause of action has 
accrued. Plaintiff argued that the court im- 
properly applied the one-year statute and 
that it should be controlled by the four-year 
provision for “an injury to the rights of the 
plaintiff not arising on contract nor herein- 
after enumerated.” Plaintiff contended that 
his action was for loss of his wife’s con- 
sortium and that a malpractice action could 
not be properly instituted by him because 
his injuries were consequential only and his 
wife’s were direct. The court affirmed the 
judgment for defendant, ruling that the one- 
year statute was controlling—Cramer v. 
Price. Ohio Court of Appeals, Franklin 
County. November 12, 1948. 16 CCH Nec- 
LIGENCE CASEs 344. 

O. C. Ingalls, Gene A. Jones, 9 E. Long 


Street, Stanton G, Darling, 5 E. Long Street, 
Columbus 15, Ohio, for Plaintiff, Appellant. 


James F. Henderson, 16 E. Broad Street, 
Columbus 15, Ohio, for Defendant, Appellee. 
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CATTLE KILLED BY TRAIN 


(LOUISIANA) 
@ Railroad’s liability 


Seeking to recover the value of three 
cattle which were killed by defendant’s 
trains on different dates, plaintiff asserted 
that defendant was negligent in operating 
its trains at a speed so great that they could 
not be stopped within the distance the engi- 
neer could see; that the operatives were not 
keeping a proper lookout; and that no cattle 
guards were provided at the crossings, and 
it was through the openings where these 
guards should have been that the cattle 
entered upon the right-of-way. There is no 
law in Louisiana which forbids a train to 
be operated at a speed so rapid that it 
cannot be stopped within the distance the 
engineer can see. The general rule with 
regard to the operation of passenger trains 
in the open country is that any speed is per- 
missible which is consistent with the safety 
of the passengers. There is no law that re- 
quires a railroad to fence its right-of-way 
and to provide cattle guards at crossings. 
If a train were required to slow down every 
time the engineer saw an animal on the 
right-of-way, in areas where stock legally 
roam at large, schedules could not be ob- 
served, and danger from more serious acci- 
dents would be greatly enhanced. Judgment 
for plaintiff was reversed and the suit dis- 
missed.—Moody v. The Texas and Pacific 
Railway Company. Louisiana Court of Ap- 
peal, Second Circuit. October 27, 1948. 
16 CCH NEGLIGENCE CAsEs 340. 

Cook, Clark & Egan, Shreveport, Louisiana, 
for Appellant. 

Olin D. Moore, Many, Louisiana, for Appellee. 


RIDER THROWN 
WHEN SADDLE SLIPS 


(MISSOURI) 
@ Applicability of res ipsa loquitur 





Plaintiff inquired of the attendant at de- 
fendant’s riding stable if his daughter could 
ride with him on one of the horses. The 
attendant consented, and plaintiff placed his 
nine-year-old daughter, who weighed about 
seventy pounds, in the saddle and mounted 
behind. They rode for about thirty minutes 
over a rocky dirt trail when suddenly the 
saddle slipped on the horse, throwing plain- 


\vvvsuangnnngnnnguevendenvenevsavengvnngngeeneennenuaedrevunnnsgnnngnngnenecuuenevivaeetaaseanngn 


NEGLIGENCE (Other than 
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Automobile) 


tiff to the ground. Upon examining the saddle, 
plaintiff found that part of the wooden tree 
had pulled in two, that the strap attached 
had also come loose, and that there were 
rusty nails at the broken place in the saddle. 
Defendant testified that when he consented 
to the girl’s riding with plaintiff, he assumed 
she was small enough to be held in plaintiff's 
lap on the saddle. When he saw the girl 
he told plaintiff, “If you both could not sit 
in the saddle, she had better take another 
horse.” However, plaintiff “seemed to think 
he could handle it all right.” He also testi- 
fied that he personally examined the saddle 
because he was dubious about the way plain- 
tiff intended to ride. It was his opinion that 
“riding in that manner would tend to loosen 
the saddle.” The case was submitted to the 
jury under the res ipsa loquitur doctrine. 
Reversing a judgment for plaintiff and re- 
manding the cause, the court declared that 
it was not a res ipsa case. The incident 
might not have been caused by a discover- 
able defect in the saddle, but by the manner 
in which plaintiff was riding, since the 
saddle could have broken because of too 
much strain on it. Moreover, the horse and 
saddle were not in defendant’s control, but 
in the exclusive control of plaintiff—Tezon 
v. Perkins, d.b.a. Park Valley Stables. Kan- 
sas City Court of Appeals, Missouri. Novem- 
ber 8, 1948. 16 CCH NEGLIGENCE Cases 329. 

James B. Nourse, 374 Commerce Bldg., Kan- 
sas City, Missouri, for Appellant. 


Horace G. Pope, Kansas City, Missouri, for 
Respondent. 


SEVEN-INCH ICE RIDGES 
ON SIDEWALK 


(ILLINOIS) 


© Pedestrian injured 
Municipality’s liability 

At the point where plaintiff fell, the side- 
walk was twelve feet wide and covered with 
snow and ice which had accumulated for 
several weeks before the occurrence. Near 
the curb the snow was banked two or three 
feet high. Plaintiff was walking on the 
center line of the sidewalk, where the ridges 
or hillocks were six or seven inches deep. 
This condition was caused by the snow being 
trampled upon by pedestrians and alternate 
thawing and freezing. Since the accumula- 
tion of snow and ice at the place where 
plaintiff fell was the result of natural causes, 
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the court properly instructed the jury to find 
for defendant. Judgment for defendant was 
affirmed.—Trumbly v. City of Chicago. Illi- 
nois Appellate Court, First District. June 
23, 1948. Released July 12, 1948. 16 CCH 
NEGLIGENCE CASES 326. 


TAINTED PIE 


(GEORGIA) 
@ Baking company’s liability 





Plaintiffs sought damages for injuries sus- 
tained as a result of eating portions of the 
same pie prepared and baked by defendant 
and sold by it to a retail grocer, who in turn 
sold the pie to plaintiff husband. The al- 
legation that defendant was negligent in 
permitting “putrid, tainted, impure, del- 
eterious, unwholesome, and poisonous sub- 
stance to become an ingredient of said 
product” was sufficient description to put 
defendant on notice of the nature of what 
caused the illness of and damage to plain- 
tiffs. In charging the jury, the court’s use 
of the words “due care” instead of “ordi- 
nary care” was not error, since “due care,” 
“ordinary care” and “ordinary diligence” 
are interchangeable terms. Judgment for 
plaintiffs was affirmed.—Criswell Baking 
Company v. Milligan et ux. Georgia Court 
of Appeals. October 14, 1948. 16 CCH 
NEGLIGENCE CASEs 317. 

Hewlett & Dennis, T. F. Bowden, Douglas 
Dennis, Atlanta, Georgia, for Plaintiffs. 


A. E. Wilson, Atlanta, Georgia, for Defend- 
ant. 


FALL ON OILED FLOOR 


(ILLINOIS) 


@ Storekeeper’s liability 
Notice 


It had rained most of the day that plain- 
tiff entered defendant’s store. She walked 
down the aisle, and the first thing she knew 
she was on the floor. She did not trip over 
anything and saw nothing there to cause her 
to fall. She claimed that after her fall her 
hose and dress were full of oil and testi- 
fied that a floorwalker who assisted her after 
her fall told her that “they made a terrible 
mistake by oiling the night before because 
of this rain.” Plaintiff alleged that defendant 
allowed a large amount of oil to remain 
on the floor, and that as a result of the 


rain, various customers had tracked water 
and mud from the street which, combined 
with the excessive amount of oil, caused 
the floor to be very slick and in an unsafe 
condition, The oiling of a floor is not negli- 
gence. Since plaintiff failed to prove that 
defendant had actual knowledge of any un- 
safe condition of the floor at the place of the 
fall, or that by. the exercise of reasonable 
care could have known of the existence of 
any unsafe condition at the time of the in- 
jury, this essential of her right to recover 
was not established. Judgment for plaintiff 
was reversed.—Foster v. J. C. Penney Com- 
pany. Illinois Appellate Court, Third Dis- 
trict. October 29, 1948. 16 CCH NEGLIGENCE 
CAsEs 312. 

Earl S. Hodges, Duane L. Traynor, Leland 


Office Building, Springfield, Illinois, for Appel- 
lant. 


G. W. Horsley, Illinois National Bank Build- 
ing, Springfield, Illinois, for Appellee. 


DOORS MINUS SAFETY DEVICE 


(NEW YORK) 
® Admissibility of evidence 


In an action to recover for personal in- 
juries, loss of services and medical expenses 
as the result of defendant’s negligence in 
failing to equip a heavy door at the entrance 
of its shipping department with a door 
check or other safety device, the trial court 
granted defendant’s motion to dismiss, after 
disagreement by the jury. During the trial 
plaintiffs offered evidence tending to estab- 
lish a universal custom to equip such doors 
with safety devices, but this evidence was 
excluded on defendant’s objection on the 
theory that there was no claim that the 
doors had been constructed in violation of 
the provisions of the Building Code of the 
City of New York. The exclusion of such 
evidence was error, which affected plaintiffs’ 
substantial rights, and the judgment for de- 
fendant was reversed and a _ new trial 
granted.—Lerner et al. v. Sears, Roebuck 
and Company. New York Supreme Court, 
Appellate Division, Second Judicial Depart- 
ment. October 25, 1948. 16 CCH NEcLI- 
GENCE CAsEs 305. 

Sidney J. Feltenstein, 305 Broadway, New 
York, New York, for Appellants. 


Norton I, Katz, c/o Arthur L. Newman, 11 W. 
42nd Street, New York, New York, for Respond- 
ent. 
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CHILD KILLED 
BY FALLING TREE LIMB 


(ILLINOIS) 
e Municipality’s liability 





Plaintiff’s intestate was killed as he was 
playing marbles in a public park in defendant 
city, when a large limb of a tree fell and 
struck him. The issue on appeal was 
whether or not the place in which the de- 
ceased was killed was controlled by the city 
in its governmental capacity or in its pro- 
prietary capacity. This was a public park, 
and the area was set aside and used by the 
city for the public benefit. The maintenance 
of parks is a purely governmental function, 
and a city is not liable for the negligence 
of its employees in the discharge of their 
duties in maintaining the park. The erection 
of a water tower in one corner of the park 
in no way affected the public’s use or en- 
joyment of the park, and did not change 
the general character of the area. Judg- 
ment for plaintiff was reversed.—Lythell, 
Admr. v. City of Waverly. Illinois Appel- 
late Court, Third District. October 29, 1948. 
16 CCH NEGLIGENCE CAsEs 304. 

Bellatti, Arnold & Fay, Farmers State Bank 


Building, Paul Fenstermaker, Jacksonville, IIli- 
nois, for Appellant. 


Wilson & Wright, 23214 W. State Street, Jack- 
sonville, Illinois, for Appellee. 


TENANT'S GUEST 
FALLS ON DARK STAIRWAY 


(DISTRICT OF COLUMBIA) 


@ Landlord’s liability 
Contributory negligence 


Plaintiff went to a rooming house operated 
by defendant to visit a friend. To reach 
the second floor plaintiff walked up a flight 
of stairs used in common by the roomers 
and their guests. Upon departing, plaintiff 
reached for the banister and felt for the 
top step, but missed both and fell to the 
bottom of the stairs. Defendant contended 
that plaintiff was guilty of contributory neg- 
ligence as a matter of law because she at- 
tempted to descend the stairs which were in 
the same darkened condition she found them 
on ascending. The day was dark and rainy, 
and there was no light on at the head of the 
stairs, which curved at the top. The mere 





continued use of a common stairs and hall- 
way by one who is aware of the failure 
of the owner to provide lights, as required 
by statute and municipal regulations, does 
not constitute contributory negligence as a 
matter of law, but merely raises a question 
for jury determination. Judgment for plain- 
tiff was affirmed.—Aiken v. Allman. Mu- 
nicipal Court of Appeals, District of 
Columbia. October 27, 1948. 16 CCH Nec- 
LIGENCE CAsEs 302. 
Herman Miller, for Appellant. 


P. Bateman Ennis, Guy M. Bayes, for Ap- 
pellee. 


MENTAL PATIENT 
JUMPS FROM HOSPITAL WINDOW 


(GEORGIA) 
@ Physician’s liability 





Plaintiffs sued to recover from defendant 
doctor for the death of the decedent, who 
jumped from the window of her hospital 
room. The trial court sustained the general 
demurrer to both counts of the petition, 
and the reviewing court upheld the judg- 
ment of dismissal. The demurrer to the first 
count was properly sustained because it 
was not alleged that the patient was not at- 
tended by a nurse at the time she jumped 
to her death, and consequently the allega- 
tions were insufficient to show that de- 
fendant’s negligence, rather than that of 
the hospital, was the proximate cause of the 
patient’s death. The demurrer to the second 
count was properly sustained because it was 
not alleged that the absence of a nurse was 
due to defendant’s negligence or that at 
the time of the tragedy there was no nurse 
or attendant assigned to the patient. The 
allegation that no nurse or attendant was 
assigned to constantly watch and guard the 
patient did not suffice. Failure to have the 
patient guarded at a time when the failure 
amounted to nothing would not be actionable 
negligence, if the patient was guarded at 
a crucial time, and would not be negligence 
as to defendant if a guard was assigned for 
duty by the hospital and neglected it— 
Tisinger et al. v. Woolley. Georgia Court 
of Appeals. October 22, 1948. 16 CCH 
NEGLIGENCE CASEs 299. 

Phillips & Johnson, 
Plaintiffs. 


Grover Middlebrooks, Atlanta, Georgia, for 
Defendant. 


Atlanta, Georgia, for 
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HAND CAUGHT IN ELECTRIC FAN 


(MISSOURI) 
@ Installer’s liability 


While endeavoring to turn off the fan in- 
stalled by defendant in her employer’s hotel 
lobby, plaintiff’s right hand came in con- 
tact with the live part of the switch, which 
was uncovered, and she received a violent 
electric shock. The shock caused her to jerk 
her hand away from the switch, and it came 
in contact with the revolving blades. Plain- 
tiff contended that defendant was negligent 
in the installation of the fan in failing to 
place a guard around the blades and in 
failing to cover the switch. Defendant 
argued that the Missouri rule that a con- 
tractor, manufacturer, vendor or furnisher 
of an article is not liable to a third person 
who has no contractual relationship with 
him for negligence in the construction or 
sale of such an article because of lack of 
privity applied. The court was of the opinion 
that this case clearly extended the applica- 
tion of exceptions to include “a thing which 
when applied to its intended use becomes 
dangerous,” although not inherently so. 
Defendant reasonably could have anticipated 
that a third person might come in contact 
with the exposed and live part of the switch 
in turning the fan off or on. Judgment of 
dismissal was reversed and the cause re- 
manded.—Murphy v. Missouri Power and 
Light Company. Kansas City Court of Ap- 
peals, Missouri. November 8, 1948. 16 CCH 
NEGLIGENCE CAsEs 351. 

Ira B. McLaughlin, Kansas City, Missouri, 
Cross & Cross, Lathrop, Missouri, for Appellant, 


Don E. Black, Jefferson City, Missouri, R. H. 
Musser, Plattsburg, Missouri, J. D. James, Jef- 
ferson City, Missouri, for Respondent. 


HICKORY TREE GASSED 


(TENNESSEE) 
@ Negligent construction of line 


Defendant had installed an ell in the gas 
line at a point several feet from a large 
hickory tree and ran a new pipe from that 
point to the meter in plaintiff’s basement. 
During the next summer grass immediately 
over the ell died, forming a circle several 
feet in diameter. During that summer and 
the following one, the spot was resodded two 
or three times, but each time the grass 
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withered and died. The spring of the third 
year after the ell was installed, foliage ap- 
peared on the hickory tree but soon turned 
brown. The tree finally died and was re- 
moved. While digging around the tree for 
the purpose of removing it, the odor of gas 
was detected for the first time, and de- 
fendant was notified. The report filed by 
defendant’s employee showed “cut service 
and repaired” and on the back was a diagram 
showing the relocation of the line and the 
legend, “was leaking at 1/14 inch ell.” The 
court was of the opinion that there was evi- 
dence to support a finding of negligent in- 
stallation. Judgment for plaintiff was 
affrmed.—Chattanooga Gas Company v. 
Mallen. Tennessee Court of Appeals, East- 
ern Section. November 11, 1948. 16 CCH 
NEGLIGENCE CASeEs 347. 

McAllester & McAllester, Chattanooga, Ten- 
nessee, for Plaintiff in Error. 


Charles A. Noone, Chattanooga, Tennessee, 
for Defendant in Error. 


JUTTING SIDEWALK 


(LOUISIANA) 
@ Pedestrian injured 





Plaintiff stumbled over a raised or jutted 
portion of the sidewalk about two inches 
high, which condition had existed for several 
years. Plaintiff did not habitually use this 
street. It was after dusk, and the accident 
occurred in the middle of the block so 
that the illumination from neither of the 
corner lights was good. Plaintiff testified 
that she did not know of the defect and 
Was exercising more than ordinary prudence 
at the time of her injury. On the other 
hand, defendant argued that plaintiff could 
and should have seen where she was going. 
Although there was no proof that the city 
had actual knowledge of the defect, it was 
bound by the doctrine of constructive notice, 
since if the defect had existed for several 
years and the municipal authorities by the 
exercise of ordinary diligence should have 
known of its existence, notice will be im- 
puted. Judgment for plaintiff was affirmed. 
—White v. City of Alexandria. Louisiana 
Court of Appeal, Second Circuit. May 31, 
1948. 16 CCH NEGLIGENCE CAsEs 360. 

Frank H. Peterman, Alexandria, Louisiana, 
for Appellant. 


T. C. McClure, Jr., Alexandria, Louisiana, for 
Appellee. 
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CHARITABLE HOSPITAL’S LIABILITY 


(MICHIGAN) 
e@ Discharge of patient 





Plaintiff's decedent, who was injured in 
an accident on February 14, 1947, was re- 
moved to defendant hospital where defend- 
ant doctor took stitches in lacerations of 
the head and scalp and applied splints to 
a broken leg. However, plaintiff alleged 
that the decedent’s injuries were given a 
very superficial and careless examination, 
and that without sufficient defend- 
ants refused to continue treating the deceased 
and ordered the patient removed from the 
hospital; that plaintiff was compelled to 
move the deceased to her home and later 
to another hospital; and that as a result 
of the inefficient attention and malpractice 
of defendants, the deceased died on Febru- 
ary 15, 1947. The petition also alleged that 
defendant hospital was supported by its 
patients and received aid from the Metropolitan 
Community Fund of the City of Detroit. De- 
fendant hospital was organized for eleemosy- 
nary and charitable purposes and was operated 
in accordance with those stated purposes. 
The doctrine of immunity of charitable hos- 
pitals from tort liability being firmly im- 
planted in the law of Michigan, the judgment 
of dismissal was affirmed.—Erwin, Admx. v. 
St. Joseph’s Mercy Hospital of Detroit et al. 
Michigan Supreme Court. November 12, 
1948. 16 CCH NEGLIGENCE Cases 359. 

Kinney & Willard, 21207 John R. Street, Hazel 
Park, Michigan, for Plaintiff. 


Crawford, Sweeny & Dodd, 1601-1613 Dime 
Building, Monaghan, Hart & Crawmer, Buhl 
Building, Detroit 26, Michigan, for Defendants. 


GARAGE PATRON 
TRIPPED ON DOLLY 


(TENNESSEE) 
© Owner’s liability 


reason 





Plaintiff entered defendant’s storage gar- 
age for the purpose of getting his car. At 
his request, the attendant changed the oil 
and inspected the generator. Finding one 
of the generator brushes defective, the at- 
tendant suggested certain places for plaintiff 
to call for a new brush, and plaintiff made 
use of a telephone in the office. He had 
seen the attendant roll under his car on a 
dolly. When he returned from the office, he 
talked to the attendant who had come from 
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under the automobile and was standing near 
the car. Upon taking his first step forward, 
plaintiff stepped upon the dolly and was 
thrown from his feet, sustaining a fractured 
ankle. The dolly, of a color which blended 
with the floor surface, was between the 
point where plaintiff stood talking to the 
attendant and the door of the car which 
he was preparing to enter. Although plain- 
tiff knew that the dolly had been used by 
defendants’ employee in draining the oil 
from the car, he had neither knowledge that 
it had been left in such a position nor reason 
to expect a lack of care. Judgment for 
plaintiff was affirmed—Russell et al. v. 
Bishop. Tennessee Court of Appeals, East- 


ern Division. November 11, 1948. 16 CCH 
NEGLIGENCE Cases 358. 

S. F. Dye, Knoxville, Tennessee, for Plain- 
tiffs in Error. 

Jennings, O'Neil & Jarvis, Knoxville, Ten- 


nessee, for Defendant in Error. 


EXCAVATION IN SIDEWALK 


(MASSACHUSETTS) 
@ Pedestrian injured 





At nighttime plaintiff fell into an excava- 
tion in the sidewalk, which defendant's 
agents dug “for the construction and mainte- 
nance of sewers and drains” and negligently 
and carelessly permitted to remain open. 
A town is not acting in a governmental 
capacity in the construction of a sewer, but 
is engaged in a commercial undertaking for 
its own benefit and profit. While not liable 
for negligent defects in the plan of the 
sewer, it is responsible for negligent con- 
struction and maintenance of a sewer. The 
order sustaining defendant’s demurrer was 
reversed.—Green v. Town of West Spring- 
field. Massachusetts Supreme Judicial Court. 
Hampden. October 29, 1948. 16 CCH NEeEc- 
LIGENCE CAsEs 353. 


J. E. Kerigan, for Plaintiff. 
F. T. Raleigh, Town Counsel, for Defendant. 


DOMESTIC LOSES BALANCE 
ON STAIRWAY 


(WASHINGTON) 
e Assumption of risk 





Plaintiff, a domestic servant in defendants’ 
home, was injured when, carrying a bucket 
of garbage in one hand and two paper sacks 
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of garbage in the other, she lost her balance 
and fell over the edge of the kitchen stairway 
to the ground. She had pushed back the 
screen door with her foot and stepped out 
near the left edge of the top step. While 
she was in that position, with the screen door 
resting against her body, defendants’ dog 
ran between her legs from the rear, causing 
her to lose her balance. Plaintiff charged 
defendants with defective construction and 
maintenance of the flight of steps, specifi- 
cally, in failing to have handrails, in failing 
to have a top landing, in narrowing the 
top tread by reason of a threshold and in 
maintaining a screen door when there was 
no handrail, impeding the facility of egress. 
It is the rule that an employee assumes all 
the dangers inherent in the work that are 
ordinarily incident thereto. The location of 
the steps, the manner in which they were 
constructed, the location of the screen door 
and its construction and method of opera- 
tion were all well known to plaintiff. 
Judgment of dismissal was affirmed.—Eiban 
v. Widsteen et al. Washington Supreme 
Court, Department Two. October 22, 1948. 
16 CCH NeEcLIcENce Cases 347. 


Koenigsberg & Sanford, for Appellant. 


Stanley A. Taylor, William J. Conniff, for 
Respondents. 


PASSENGER 
ALIGHTS FROM MOVING TRAIN 


(MASSACHUSETTS) 
@ Conductor’s negligence 


As the train approached the station, a 
conductor came through the car from front 
to rear, called out the station stop, opened 
the rear door of the car and went out on 
the rear platform. The gates on the plat- 
form were open, and the conductor stood 
on the platform, facwg the rear door of 
the car. The station platform was poorly 
lighted because of government dim-out regu- 
lations in force at the time. Plaintiff wife 
started to leave the car by its rear platform. 
The conductor, whom she had to pass, said 
nothing to her and did nothing to prevent 
her from leaving the train. As she stepped 
down to the station platform, she was thrown 
down and hurt by the movement of the 
train. The court was of the opinion that 
there was evidence of negligence on the 
part of defendant. It could have been found 
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that the conductor’s attitude conveyed an 
assurance that it was safe to alight and an 
invitation to do so. The question of plain- 
tiff wife’s contributory negligence was one 
of fact. The darkness, the slow rate at 
which the train was moving, the probable 
lack of perceptible motion and the conduct 
of the conductor all tended to lull her into 
the belief that the train had arrived at the 
station and that the time had come when 
it was safe to alight. The order dismissing 
defendant’s report was affirmed.—Friend v. 
Boston and Maine Railroad. Massachusetts 
Supreme Judicial Court. Essex. November 
2, 1948. 16 CCH NEGLIGENCE Cases 352, 


I. I. Kline, for Plaintiff. 
P. Brownell, for Defendant. 


SNOW-COVERED HOLE 
NEAR CATCH BASIN 


(MASSACHUSETTS) 


@ Mail carrier injured 
Municipality’s liability 

Plaintiff, a mail carrier, was injured when 
he fell through a hole between the sidewalk 
side of the edge of a catch basin and the 
recessed side of the adjoining granite cap- 
stone, while on his way to collect mail from 
a mail box which was located about three 
feet behind the catch basin. As he went 
into the hole, his arms were forced irio 
a horizontal position, and he was held dan- 
gling in the hole with his feet in the water 
for forty-five minutes, when he was pulled 
out by some police officers. Defendant’s 
contention that the physical arrangement of 
the catch basin and capstone did not con- 
stitute a defect was overruled, the court 
declaring that an unguarded hole left be- 
tween the edge of the grating of a catch 
basin and the concaved side of the capstone, 
the surface of which had been concaved for 
a distance of sixteen to eighteen inches 
above the grating forming a hole large 
enough to permit a man to slide through 
until his descent was stopped by his arms 
becoming caught by the street surface ad- 
joining the hole, could be found to render 
the public way unsafe and inconvenient for 
ordinary travel. Plaintiff coyld not recover 
because of his failure to give notice within 
ten days if his injury was caused by a 
defect which consisted in part of snow or 
ice, but the jury could have found that 
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the snow or ice was not a part of the defect 
or a coritributing cause of the injury. Plain- 
tiff’s exceptions to the direction of a ver- 
dict for defendant were sustained.—Buskey 
v. City of Worcester. Massachusetts Su- 
preme Judicial Court. November 2, 1948. 16 
CCH NEGLIGENCE CAsEs 349. 


A. W. Howes, for Plaintiff. 


H. J. Meleski, Assistant City Solicitor, for 
Defendant. 


CAGED BEAR STRIKES VISITOR 


(SOUTH DAKOTA) 
e Assumption of risk 


While plaintiff was viewing two black 
bears in a cage on land owned by defend- 
ants, one of the cubs reached through the 
bars of the cage and struck her down. 
Reversing a judgment for plaintiff, the court 
ruled that her conduct precluded recovery 
for the bear’s misbehavior. The victim of 
the bear’s attack voluntarily placed herself 
within the danger zone and assumed the risk 
of being injured.—Heidemann v. Wheaton 
et al. South Dakota Supreme Court. No- 
vember 16, 1948. 16 CCH NEGLIGENCE CASES 
345, 

John C, Farrar, Rapid City, South Dakota, 
for Defendants, Appellants. 


Bottum & Bottum, Rapid City, South Dakota, 
for Plaintiff, Respondent. 


ACID SPLASHING 
FROM DEFECTIVE DRUM 


(PENNSYLVANIA) 


e Carrier’s liability 
Vendor’s liability 


Plaintiff was engaged in the cooperage 
business in a building adjoining the prem- 
ises occupied by defendant freight forward- 
ing company. Fumes of hydrofluoric acid 
emitted from a defective drum, which had 
remained for some time on the carrier’s 
dock or platform, disturbed one of the car- 
rier’s employees, who moved the drum to 
the common areaway between the two build- 
ings and placed it against plaintiff’s building. 
Some two months later, plaintiff, desiring 
to use the space in the areaway, took hold 
of the drum, which was lying on its side, 
and rolled it toward him. Acid splashed 
out of the hole in the drum and caused 
serious injury to plaintiff. The carrier was 








HOTEL TATED EEO AEE 







negligent in knowingly permitting a defec- 
tive drum containing highly dangerous acid 
to lie in the common areaway without notice 
to plaintiff. Defendant chemical company, 
who had sold the acid, was negligent in 
delivering acid in a defective drum, one which 
was not properly insulated to protect the 
inside of the drum against the action of 
this acid. It did nothing to ascertain the 
whereabouts of this drum, after the other 
nineteen drums had been returned to it, 
following its agreement with its customer 
to cancel the entire order. Judgment for 
plaintiff against both defendants was affirmed. 
—Malitovsky v. Harshaw Chemical Company 
et al. Pennsylvania Supreme Court, West- 
ern District. November 8, 1948. 16 CCH 
NEGLIGENCE CASEs 327. 

Coleman Harrison, 500 Jones Law Building, 


Pittsburgh, Pennsylvania, for Plaintiff, Appel- 
lee. 


D. H. McConnell, 1603 Law & Finance Build- 
ing, Pittsburgh, Pennsylvania, for Wilson 
Freight Forwarding Company. 


Bruce R. Martin, Dalzell, McFall, Pringle & 
Bredin, 450 Fourth Avenue, Pittsburgh, Penn- 
sylvania, for Harshaw Chemical Company. 


POLIO CONTRACTED 
ABOARD SHIP 


(NEW YORK) 
© General agent’s liability 
Plaintiff, second assistant engineer em- 
ployed by the United States on a govern- 
ment-owned vessel that was operated by the 
War Shipping Administration, brought suit 
against defendant, a shipping company which 
contracted with the War Shipping Admin- 
istration to attend to the accounting and 
other shoreside business of the vessel in 
accordance with the standard form of gen- 
eral agency service agreement, claiming that 
the officers of the ship negligently permitted 
him to contract poliomyelitis and failed to 
give him immediate treatment by the “Sister 
Kenny” method at Shanghai or Tsing Tao. 
Upon the ship’s arrival at Shanghai on Sep- 
tember 26, 1945, notices were posted by the 
master stating that there was a polio epi- 
demic in that area, and orders were given 
to the crew to eat only in special places 
and not to mix with the Chinese. Various 
shore people came aboard at Shanghai to 
do stevedoring work. They used the com- 
mon toilet and drinking facilities of the 
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ship, and two Chinese cooks who came on 
at Shanghai used the same cooking utensils 
and handled the same food. The ship pro- 
ceeded to Hong Kong, returning to Shanghai 
on November 11, on which date plaintiff 
began to feel ill. On November 21 and 22, 
plaintiff, while sick in bed, complained to 
the chief mate of stiffness in his neck, arms 
and legs. The chief mate informed the mas- 
ter and suggested that a doctor see the 
plaintiff, but no doctor was_ secured, 
although they were available at any Army 
base ashore and on Army and Navy hospital 
ships in the harbor. The following day the 
ship departed for Tsing Tao, where it 
docked on November 28th. During the trip 
plaintiff’s illness increased; on December 1 
he was hospitalized in Tsing Tao. Affirm- 
ing a judgment of $100,000 for plaintiff, the 
court held that the evidence sustained the 
jury’s finding that defendant was negligent 
in failing to protect plaintiff from contact 
with polio infection, as well as in not giv- 
ing him prompt and adequate treatment 
after the infection occurred.—McAllister v. 
Cosmopolitan Shipping Company, Inc. 
United States Court of Appeals for the Sec- 
ond Circuit. July 23, 1948. 16 CCH 
NEGLIGENCE CASES 296. 

Horace M. Gray, Edward R. Phillips, for De- 
fendant, Appellant. 


Bertram J. Demob, Jacob Rassner, Robert 
Klonsky, Jack Steinman, for Plaintiff, Appellee. 


H. G. Morison, Assistant Attorney General, 
Leavenworth Colby, Edward L. Smith, Special 
Assistants to the Attorney General, Admiralty 
& Shipping Section, Department of Justice, Mar- 
tin J. Norris, Attorney, United States Maritime 
Commission, Amici Curiae. 


RADIO TOWER DAMAGED 
BY NAVY PLANE 


(GEORGIA) 


@ Federal Tort Claims Act 
Real party in interest 


Plaintiff's radio tower was damaged as a 
result of being struck by a Navy aircraft in 
charge of a Navy pilot. Defendant filed a 
motion to dismiss the suit brought under 
the Federal Tort Claims Act on the ground 
that plaintiff had assigned its claim to an 
insurance company and that the act did 
not authorize maintenance of suits upon 
derivative claims, and upon the further 
ground that the action was not prosecuted 
in the name of the real party in interest. 
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On the other hand, plaintiff argued that it 
was the real party in interest and that the 
giving of the loan receipt had no effect upon 
its right to sue. The court agreed with 
plaintiff that the giving of the loan receipt 
did not affect its right to sue. Accord- 
ingly, the judgment of dismissal was re- 
versed and the cause remanded for further 
proceedings.—Augusta Broadcasting Com- 
pany v. United States of America. United 
States Court of Appeals for the Fifth Cir- 
cuit. October 30, 1948. 16 CCH NEGLtI- 
GENCE CAsEs 303. 

James E. Jackson, Jr., Atlanta, Georgia, Wil- 


liam M, Lester, Augusta, Georgia, for Appel- 
lant. 


J. Saxton Daniel, United States Attorney, 
Green B. Everitt, T. Reuben Burnside, Assistant 
United States Attorneys, Savannah, Georgia, for 
Appellee. 


EXCURSIONIST THROWN 


(CALIFORNIA) 
@ Resort owner’s liability 
Assumption of risk 

Defendant maintained a resort hotel on 
the southern rim of the Grand Canyon in 
Arizona and maintained mules for rental to 
excursionists on trips into the canyon. The 
trips were led on the trail by experienced 
guides, who assigned a mule to each rider. 
The circular advertised that “these faithful, 
sure-footed animals, in charge of experi- 
enced guides, hold a thirty years’ record of 
carrying many thousands of inexperienced 
riders down the trail and back in perfect 
safety.” On the trip plaintiff brought up 
the rear on a mule named Chiggers. It 
was Chiggers’ first trip down the canyon 
since being brought in from winter pas- 
turage, and he pressed the mule in front 
of him, seemingly attempting to pass. 
When the party neared the bottom of the 
canyon, Chiggers, without apparent provo- 
cation, proceeded to buck until he had 
thrown plaintiff forward to the ground. 
Defendant sought reversal of a judgment 
for plaintiff on the ground that a prejudicial 
instruction was given, which failed to in- 
form the jury that plaintiff assumed the 
risk incident to the journey. Plaintiff, of 
course, assumed the inherent and inevitable 
risks of riding a gentle, well-trained and 
ordinarily safe mule down the canyon in a 
string of mules under the supervision of a 
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competent attendant guide. But it could 
not be said that he assumed the risk of 
riding an animal fresh from pasture and 
which had been used to leading the string. 
He had no knowledge of such risk. Judg- 
ment for plaintiff was affirmed.—Fred Harvey 
v. Mateas. United States Court of Appeals 
for the Ninth Circuit. November 3, 1948. 
16 CCH NEGLIGENcE Cases 313. 

Schell & Delamer, Los Angeles, California, for 
Appellant. 

Walter Gould Lincoln, Los Angeles, Califor- 
nia, for Appellee. 


PATIENT BECOMES DRUG ADDICT 


(MASSACHUSETTS) 
e Physician’s malpractice 


In December, 1939, plaintiff wife was suf- 
fering from nausea but without pain. De- 
fendant, without any physical examination 
or questions as to medical history, gave her 
a hypodermic injection of morphine, which 
was repeated twice that day. Early in 1940 
defendant gave her another injection in 
similar circumstances, and in 1941 he gave 
her occasional injections until by July she 
was receiving two injections a week. By 
the end of August he was giving her a daily 
injection and in October three times or 
more a day, until plaintiff husband ordered 
defendant from the house and threatened 
to “clean him up.” Thereafter plaintiff wife 
became “jumpy and nervous,” and two days 
later, after telephoning almost every doctor 
in town for morphine, she experienced a 
complete blackout and was taken to a hos- 
pital suffering from morphine addiction 
described as “one quarter the way along to 
confirmed addiction.” In 1944 plaintiff wife 
had her gall bladder removed, and after the 
operation the nausea which she had experi- 
enced since 1939 ceased. There was med- 
ical evidence that gall stones “don’t come 
overnight”; that the nausea was caused by 
gall bladder trouble; that it was possible to 
have gall bladder trouble with nausea and 
without pain; and that it was not proper 
medical practice to administer morphine to 
a patient who complained of nausea but not 
of pain, or over a period of time where there 
Was no pain involved, or to continue giving 
morphine in the absence of diagnosis of a 
condition that could not be cured. The 


jury was entitled to find that defendant 
failed to observe the standard of skill and 
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care required of him as a physician. The 
verdicts entered for defendant under leave 
reserved were set aside and the verdicts for 
plaintiffs ordered reinstated—King et vir 
v. Solomon. Massachusetts Supreme Judi- 
cial Court. Berkshire. October 29, 1948. 
16 CCH NEGLIGENCE CAseEs 331. 

R. T. Capeless & L. S. Cain, for Plaintiffs. 

W. J. Donovan, E. Ober, for Defendant. 

T. Chase & J. A. Perkins, Amici Curiae. 


INFECTED FINGER AMPUTATED 


(MAINE) 
© Physicians’ malpractice 





On April 28, 1945, to demonstrate the use 
of a newly purchased microscope and the 
method of making a blood count, defend- 
ant Payson, an osteopathic physician, in- 
cised the tip of the middle finger on 
plaintiff’s left hand. According to plaintiff, 
the lancet was taken from the box and the 
incision made, no dressing was placed on 
the finger afterwards, and no instructions 
were given him as to the care of the finger 
to prevent infection. Defendant, however, 
stated that he cleaned the lancet and finger 
with an alcohol solution. Two days later 
a soreness developed in plaintiff’s finger at 
the point where the incision had been made. 
Plaintiff returned to defendant, who made a 
minute opening at the point of incision, 
found nothing, and told plaintiff to soak 
the finger in either a hot water or saline 
solution. Plaintiff followed these instruc- 
tions minutely and return for treatment 
daily. Meantime his finger began to swell 
and increased in size daily. His finger and 
the palm of his hand turned black; pain 
and red streaks reached up to the armpit. 
On May 14, plaintiff was treated by defend- 
ant Dearborn, who lanced and drained the 
finger and administered penicillin. The fol- 
lowing day plaintiff was examined by three 
other doctors at a hospital and was immedi- 
ately sent to the operating room for an 
emergency amputation of the finger. The 
court was of the opinion that the jury could 
find that defendant Payson failed to exer- 
cise that skill which it was his duty to ex- 
ercise toward his patient, that he failed to 
discover the infected condition or to recog- 
nize its seriousness, and that he failed to 
give or to procure proper treatment as 
promptly as he should have done. A new 


trial was ordered for the assessment of 
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damages only, the award being excessive. 
As to defendant Dearborn, the verdict 
against him was set aside, and a new trial 
granted, since there was no testimony tend- 
ing to prove that he in any way contributed 
to the proximate cause of the injury. The 
finger was beyond saving for at least twen- 
ty-four to forty-eight hours prior to the 
operation. It was within this period of time 
that his services were rendered.—Josselyn 
v. Dearborn et al. Maine Supreme Judicial 
Court. October 26, 1948. 16 CCH N&GiI- 
GENCE CAseEs 306. 

Frank G. Fellows, Randolph A. Weatherbee, 
Bangor, Maine, for Plaintiff. 


James E. Mitchell, James M. Gillin, Bangor, 
Maine, for Defendant Dearborn. 


Michael Pilot, Bangor, Maine, for Defendant 
Payson. 


YOUTH BURIED 
IN BRICK WALL SLIDE 


(PENNSYLVANIA) 
e Construction company’s liability 


Defendant construction company had con- 
tracted with a manufacturing company to 
build an addition to its plant on a newly 
acquired lot and to demolish a seventy-five- 
year-old stable building thereon. The lot 
had been used for many years as a play- 
ground by the children in the neighborhood. 
While the demolition work was under way, 
a number of the children were in the habit 
of congregating after school hours at one 
end of the lot in order to watch the opera- 
tion, and in the late afternoons and evenings, 
after the workmen had retired, they would 
play in and about the partially dismantled 
building. Their presence was known to the 
workmen and the official of the construction 
company who was in charge of the work. 
On the afternoon in question, a heavy rain 
forced the men to quit work early. The 
work had progressed fo a point where only 
a portion of one wall remained standing. 
While three children stood on this wall and 
the fourteen-year-old plaintiff stood below 
talking to them, a large section of the wall 
suddenly collapsed. The youth, buried from 
the waist down under a mass of bricks, re- 
ceived severe and permanent injuries. The 
court concluded that defendant should have 
placed a watchman on the premises to see 
that children remained away from the vicin- 
ity of the wall in the dangerous condition 


in which it was then standing, or, in the 
alternative, after the rain had ceased, it 
should have immediately torn down the re- 
mainder of the wall instead of leaving it in 
its dangerous condition until the following 
morning. Judgments for plaintiffs were 
affirmed.—Patterson, etc., et al. v. Palley 
Manufacturing Company, Branna Construc- 
tion Corporation, Defendant, Appellant, Ap- 
pellee. Pennsylvania Supreme Court, Western 
District. November 8, 1948. 16 CCH 
NEGLIGENCE CASEs 323. 

Samuel W. Pringle, Dalzell, McFall, Pringle 


& Bredin, 450 Fourth Avenue, Pittsburgh, Penn- 
sylvania, for Defendant, Appellant. 


S. V. Albo, 806 Law & Finance Building, S. C. 
Pugliese, 2901 Grant Building, Pittsburgh, Penn- 
sylvania, for Plaintiffs, Appellees. 


TRACTOR PARKED 
ON VACANT LOT SLOPE 
(WYOMING) 


@ Children injured 
Municipality’s liability 





A Caterpillar tractor, equipped with dozer 
and scraper, was left parked and unguarded 
on a slope of a vacant lot adjacent to where 
it had been used by an agent of defendant 
city. Plaintiffs’ children climbed upon the 
tractor, which rolled down the hillside, kill- 
ing one of the children and seriously injur- 
ing the other. The city was engaged in 
cutting down and lowering the grades of 
certain streets. In doing so, it uncovered 
and exposed pipes and conduits of the water 
and gas systems; in order to remedy that 
situation, it was necessary to excavate 
trenches in the streets to replace the pipes. 
Accordingly, the work in connection with 
the water and gas systems was merely an 
incidental portion of the main task which 
the city undertook to do. The court was 
of the opinion that the work done by the 
tractor was in connection with the lowering 
of the grade, which was work in the nature 
of an improvement of the city streets, a 
governmental function. Judgment for de- 
fendants was affirmed.—Wilson, Admr., 
et al. v. City of Laramie, Wyoming, et al. 
Wyoming Supreme Court. November 9, 
1948. 16 CCH NEGLIGENCE CAsEs 333. 

A. Joseph Williams, Cheyenne, Wyoming, 


G. R. McConnell, Laramie, Wyoming, for Plain- 
tiffs, Appellants. 


Alfred M. Pence, David N. Hitchcock, Lar- 
amie, Wyoming, for Defendants, Respondents. 
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Every article and commentary appearing in THE INSUR- 
ANCE LAW JOURNAL during 1948 is indexed according 
to title and author and under an appropriate topical head- 
ing. Case digests and attorney generals’ opinions are listed 
as such, according to their respective title pages in each 


issue. 


Page 
“A Guest’s Duty to His Host’’ 
By Robert A. Taylor Apr.— 283 
Accident Insurance 
‘“‘Loss of limb, sight or time’’ Oct.— 828 
Total disability construed July— 562 
Agents 
Commission agreements, validity of ‘ 
Feb.— 93 
Company-agent relationship Aug.— 657 


“Air Law: Conflict of Laws and Interna- 
tional Carriage’’ 
By Kenneth R. Thompson 
Aug.—627, Dec.— 973 
Allan, William L. 
“An Auto Insurer's Liability for Conver- 
sion”’ Jan— 3 
“Ambiguity in War Clauses’’ 
By Arthur P. Drury Sept.— 738 
“Amphibious Tort Problem in Collision 
Cases, The’’ 
By Alice R. Ryan Jan.— 28 
“Amusement Operator, The—His Obligation 
to the Public”’ 


By M. H. Greenberg Mar.— 200 
Amusements 
Operator's liability 
Sports Mar.— 200 
“An Auto Insurer’s Liability for Conver- 
sion”’ 
By William L. Allen Jan— 3 


“Are Sub-bailment Repairs a Conversion?’’ 


By Smith Warder Mar.— 207 
Assignment of Policies 
Statute of limitations Aug.— 643 


“Attorney General Says, The’’ 
Jan.—32, Feb.—114, Mar.—211, Apr.—308, 
May—413, June—496, July—589, Aug.—653, 
Sept.—744, Oct.—816, Nov.—904, Dec.— 984 
Automobile Insurance 


Comprehensive coverage July— 572 
Conversion of insured vehicle Jan— 3 
Subrogation practice Sept.— 707 
Territorial restriction riders Apr.— 298 
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